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Court of Appeals of the District of Columbia 


No. 4582. 


AVilllvm E. McIiKYxor.Ds, Appellant, 

I 

vs. i 

National Woodwokking Company; Inc. 


a Supreme Court of the District of Columbia. 

i 

i 

Law. No. 70595. 

National Woodwolking Co.mpany, Incorporated, Plaintiff, 

vs. 


PoRELT McRkynolds aucl ^ViLLTAM E. McReynolds, Doing 
Business as K. ^IcReyiiolds & Son, Defendants. 

United States of America, I 

Di.^fricf of CoJuruhia, ss: 


Be it remembered, That in the Supreme (^6urt of the Dis¬ 
trict of Columbia, at the City of Washingtbn, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
])a])ers were tiled and ])roceedings had, in the above-entitled 
cause, to wit: : 


1—4582a 
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W. E. MC REYNOLDS VS. NAT. WOODWORKING CO. 


1 Declaration. 

Filed September 14, 1925. 

In the Supreme Court of the District of ('oluml)ia. 

Law. Xo. 70595. 

National Woodworking Company, Incorpoiiated, Plaintiff, 

vs. 

Robert McReynolds and William K. McRkynolds, Doing 
Business as R. McReynolds Son, Defendants. 

1. Plaintiff is' a Corporation doing business in the City 
of Washington, Di.striet of Columbia. 

2. The defendants, Robert AlcRevnolds and William E. 
McReynolds, are partners doing business in the City of 
Washington under the name of R. iMcRevnolds & Son. 

3. On or about the 8th day of April, 1925, the defendants 
made, executed and delivered to the plaintiff for valuable 
consideration, a certain promissory note in words, letters 
and figures as follows: 


‘‘Washington, D. C., April 8, 1925. 


“One month after date we promise to pay to the order 
of Xatl. Woodworking Co. Fifteen Hundred Dollars for 
value received with interest at the rate of 6 per cent per 
annum, until paid. $1,500.00. 

Payable at Merchants Bank and Trust Company 15th and 
H Streets Northwest Washington, D. S. 

R. McREYNOLDS & SON, 
Address: 1423 L St. N. W.’’ 


The said note is overdue and altogether unpaid, where¬ 
fore, plaintiff prays judgment in tlie sum of Fifteen 
2 Hundred Dollars with interest thereon at the rate of 
six per cent per annum from April 8th, 1925, together 
with its costs in this behalf. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for PIai)ftiffs. 
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W. E. MC REYNOLDS VS. NAT. WOODWORKING CO. 


Affidavit of Merit, 

I 

District of Columbia, ss: 

I 

H. A. Miller, being* first duly sworn, says that the plain¬ 
tiff is a corporation, and that he is Secretary and agent 
thereof. The plaintiff’s cause of action is lUpon a promis¬ 
sory note made, executed and delivered by ithe defendants, 
Robert ]^IcReynolds and William E. McEeynolds, doing 
business as R. McReynolds & Sons, for valuable considera¬ 
tion; which note is as follows: ; 

‘‘Washington, D. C., April 8, 1925. 

“One month after date we promise to pay to the order of 
National Woodworking Co. Fifteen Hundred Dollars for 
value received with interest at the rate ofi 6 per cent per 
annum, until paid. $1,500.00. ; 

Payable at Merchants Bank and Trust Company 15th and 
H. Streets Northwest AVashington, D. C. 

R. McREYNOLDS & SON, 
Address: 1423 L St., N. AV'.” 

I 

Said note is altogether overdue and unpaid, and the 
sum the plaintiff claims to be due exclusive of all set-offs 
?nd just grounds of defense, is Fifteen Ilimdred Dollars, 
together with interest thereon at tliei rate of six per 
3 cent per annum from April 8th, 1925, until paid. 

H. A. AIILLER. 

j 

Sworn to before me and subscribed in my presence by 
H. A. Aliller this 9th day of September, 1925. 

[notarial SEAL.] AAIELIA A’'. ERNST, 

Notary 'Public, D. C. 

Pleas of Defendant Williani E. McEeynolds, 

Filed November 11, 1925. i 






* 


i# 


Now comes the defendant, AAmi. E. AIcReynolds, and for 
pleas to the declaration filed herein, says: ■ 

I 

1. That he is not indebted in manner and form as therein 
alleged. 
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W. E. MC REYNOLDS VS. NAT. WOODWORKING CO. 


2. He denies that lie is a juirtr :• with the defendant K. 
McEeynolds but avers the fact to be that he is en<>’a 2 :ed in 
business by himself, under the ti’ade name of R. McReyn- 
olds & Son, and that he actiiiii: for himself, alone, executed 
on to wit the 8th day of April, 192;), the promissory note 
sued on herein; that the said promissory note was executed 
under facts and circumstances as follows: 

That on to wit, the 25th day of January, 1925, tlie plain¬ 
tiff and defendant entered into an aerreement wherebv the 
plaintiff among other things was to do certain remodeling 
at 1423 L Street, N. W., for a consideration of $4,200.00 and 
among the things to be done by the plaintiff was the laying 
of linoleum on floors which the plaintiff recommended to 
the defendant and which he the plaintiff agreed to do in a 
first class workmanlike manner; that from time to time the 
defendant paid to the plaintiff various sums of money on 
account of said contract until the indebtedness of 
4 said contract was reduced to $1,500.00 represented 
by the note sued on herein; that the plaintiff did not 
perform his said contract with respect to the laying of the 
linoleum as agreed in that the said linoleum after being laid 

broke awav from the concrete and did not lav flat thereon 

» » 

and the plaintiff did not with respect to the said linoleum 
comply ^nth his contract in a first class workmanlike man¬ 
ner as by him agreed that the plaintiff was advised by this 
defendant of the condition of said linoleum and agreed that 
the defendant should withhold as the value of the linoleum 


and the laying thereof the sum of $1,;500.00 for which he 
the defendant should deliver to the plaintiff his promissory 
note in the sum of $1,500.00 payalile one month after date 
and the plaintiff represented by this defendant that it 
would immediately cause the said linoleum to be properly 
laid in such a way as to fully satisfy to said defendant which 
said representation was made hy the plaintiff to induce the 
giving of said note, and relying upon the same, the defend¬ 
ant executed and delivered to the plaintiff the note sued on 
herein; that the said representation was false and fi-audu- 
lent in that the said plaintiff made no effort to correct the 
said work and said plaintiff has not performed his agree¬ 
ment in the premises in that it has not laid the said linoleum 
in a first class workmanlike manner and in such a wav as 


to fully satisfy this defendant but that the same is entirely 
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unsatisfactory and uiiw'>:kmanlike tlie said linoleum lias 
lirokeii away from the said concrete. ■ 

d. And further tlie defendant says tliat the plaintiff at 
tlie commencement of the suit was and still is indebted to 
the defendant in the sum of ^5^2,000.00 for that plaintiff on 
to wit the 25th day of January, 1924 agreed among other 
things for and in consideration of the sum;of $4,200.00 to 
furnish and lav linoleum over the concrete floors in a first 
class and workmanlike manner but the said defend- 
5 ant did not do so but laid the said Linoleum in an un¬ 
workmanlike manner and the said linoleum imme- 
diatelv after the laving of the same broke loose and awav 
from the concrete, the said linoleum is not'smooth and is 
unsightly, and is worthless, all to the damage of this defend¬ 
ant in the sum of $2,000.00 and the defendant gives notice 
that he will recoup and set off the same against the plain- 
riff’s claim. 

AVTLTOX j. la:^ibert, 

E. H. YEATMAX, 

ALFRED M. SCHWARTZ, 

Attorneys for Defendant. 

Affidavit of Defense. \ 

I 

:V: * * * ik- W 


DisTuicT OF Columbia, .vn: ! 

William E. HcReynolds, being first duly sworn, deposes 
and says that he is one of the persons named as defendant 
herein; that he has a com])lete defense to the cause of ac¬ 
tion sued on herein which is as follows: ■ 

That on to wit, the 25tii day of January, 1925, the })lain¬ 
tiff and defendant entered into an agreement whereby the 
plaintiff among other things was to do certain remodeling 
at 1425 Jj Street, X. W., for a consideration of $4,200.00 and 
among the things to be done by the plaintiff was the laying 
of linoleum on lloors which the plaintiff recommended to 
the def endant and which he the ])laintiff agreed to do in a 

lii'st class workmanlike manner; that from time to time the 

( 

defendant ])aid to the plaintiff various sum:s of money on 
account of said contract until the indebtedness of said con¬ 
tract was reduced to $1,500.00 represented by the note sued 
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on liorein; tliat tlio xilaiiililT -lid not pen-form liis said 
() contract witli respect to tlie laying- of tlie linoleum 
as agreed in that the said linoleum after being laid 

broke awav from the concrete and did not lav flat thereon 

• • 

and the ]^laintiff did not with respect to the said linoleum 
com])ly with his contract in a first class workmanlike man¬ 
ner as by him'agreed that the plaintiff was advised by 
this defendant of the condition of said linoleum and agreed 
that the defendant should withhold as the value of the 
linoleum and the laying thereof the sum of $l,r)0().()() for 
which he the defendant should deliver to the ])laintiff his 
promissory note in the sum of $l,r)0().(){) payable one month 
after date and the ])laintiff re])resented hj) this defendant 
that it would immediatelv cause the said linoleum to be 
])!-()])erly laid in such a Avay as to fully satisfy said defend¬ 
ant which said representation was made by the plaintiff to 
induce the giving of said note, and relying upon the same, 
the defendant executed and delivered to the plaintiff the 
note sued on herein: that the said representation was false 
and fraudulent in that the said plaintiff made no effort to 
correct the said work and said plaintiff' has not performed 
his agreement in the premises in that it has not laid the 
said linoleum in a first class workmanlike manner and in 

such a wav as to fullv satisfv this defendant but that the 

• • « 

same is entirelv unsatisfactorv and unworkmanlike and the 

said linoleum has broken awav from the said concrete. 

• 

This defendant further says that he is not a partner of 
the defendant Robert iMcKeynolds but is engaged in Imsi- 
ness for himself nnder the trade name of K. McKeynolds & 
Son, and in executing the note sued on herein he was acting 

solelv foi- himself and the (Ud'cnidant Koliert .McKevnolds 

• 

has no interest in the business being operated ])y this de¬ 
fendant in the name of K. McKevnolds and Son. 

WILLIAM E. McREYXOLDS. 


Subscribed and sworn to before me this 11 th dav of 
November, A. D. 1925. 

[not.\ki.\l seal. ] (TIAKLES R. BURIIANS, 

Notary PulAlc, I), C. 
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W. E. MC REYNOLDS VS. NAT. WOODWORKING CO. 

i 

I 

Plea to Third Count. 

I 

Filed February 23, 1926. 

* * # * * * # 

The plaintiff for plea to the third count of the defend¬ 
ant’s, William E. McKeynolds’ plea, denies that he was or 
is indebted to the defendant in the sum of Two Thousand 
Dollars, or in any other sum; he denies that he laid said 
linoleum or any part thereof in an unworkmanlike manner; 
he denies that the same or any part thereof broke loose and 
away from the concrete, he denies that it is worthless, and 
denies that he is indebted to the defendant or either of them 
in anv sum whatever. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLEK, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 


Thursday, November 11th, 1926. 


Session resumed pursuant to adjournment,:Hon. Walter 
I. ^IcCoy, Chief Justice, presiding. 




* 




* 


# 


* 


Come again the parties hereto, in manner aforesaid and 
the same jury that was respited yesterday and after this 
cause is further heard and given to the jury in charge, they 
upon their oath say they find in favor of the defend- 
8 ant Robert ^IcReynolds; that as to defendant Wil¬ 
liam E. ^IcReynolds they find in favor j of the plain¬ 
tiff and that the amount of money payable by said defendant 
to the plaintiff by reason of the premises is the sum of 
P’'ifteen Hundred Dollars, ($1,500.00) with interest thereon 
from the 8th day of April 1925. 

Motion for Nior Trial. \ 

^ \ 

Filed November 16, 1926. ' 


* 


* 




* 


* 


* 


* 


Now comes the defendant, William E. McReynolds, and 
moves the Court to set aside the verdict in the above en- 
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titled cause and ij:rant tlu‘ dcdViulant a new trial, and for 
reason tlierefor, savs: 


1. Tlial tile court (Mn*ed in snstainin.ir objections ot' the 
])laintifr to tin' ti‘stiin()ny olTon*!! hy tlu' (UdV'iidant to the 
(.‘l‘f(‘ct that one tainiliai* with tin* l)nsin(‘ss oT lavini;' linolenin 
should have* hc‘c*n ahh‘ to ohsco’ve the conditions which made 
it likely that water would ('oinc tlironij:h th(‘ concrete. 

'2. The court erred in u'l’antiiii;' iilaintiff's instructions 
Xnnihcred .‘h 4, b, and 9, and (‘ach of them. 

M. The (’oiirt erred in refnsinir defendant's instruction 
Xo. 1. 

4. The (k)urt erred in refnsiiii^ leave to the defendant to 
amend. 

5. And for other errors of law, committed bv Court. 

ALFKFA) M. SCHWARTZ, 

Attorucj) for Defendant. 


bir. Daniel Thew Wright, 

Attv. for Plaintiff: 

Please take iiotic(‘ that the aforegoing motion will be for 
hearing on Fridav, Xoveinb(‘r 19th, 1926. 

ALFRFD bl. SCHWARTZ, 

Attonieij for Dcfendaiif. 

9 Sn])r(*m(‘ Couil of tlu‘ Distinct of Columbia. 

Friday, D(‘C(‘mber .‘Ird, 192(5. 

Session i-esum(*d pursuant to adjournment, Hon. Walter 
I. .McCoy, Child' Justice, pr(‘siding. 

# *■*■■*■*■ * 


Come now the ])arties hmvto, by tludr respective attor¬ 
neys of i-ecoi*d and thmnmpon, the motion for a new trial 
tiled herein, is argued and submittinl to the court and upon 
consideration thereof, the sam<‘ is hiu'eby overruled and 
judgmimt on thi‘ vm-dict is ordm-ed. Whm-id'oi-i*, it is con¬ 
sidered that ])laintiff take nothing by this action as against 
the defendant Itob't Mclii^vnolds, that said did'imdant re¬ 
cover of the plaintit'f his costs of defense to bi* taxed by 
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tlie clerk and have execution thereof. Further it is con¬ 
sidered that plaintiff recover of defendant iWilliam E. Mc- 
Reynolds, the sum of Fifteen Hundred Dollars ($1,500.00), 
with interest thereon from the 8th day ofi April 1925, to¬ 
gether with costs of suit to be taxed by the clerk and have 
execution thereof. j 

Tliereupon, the defendant IVilliam E. ^IcReynolds, by his 
said attorney, in open court, notes an appeal from the 
judgment against him ]ier(‘in, to the Court of Appeals; 
whereux)on, the maximum of an undertaking to operate as 
a supersedeas, is hereby fixed in the sum of Two Thousand 
Dollars. ; 

MoHorcuida. 


Deceml)er 10, 192().—Supersedeas undertaking ($2,000) 
ap])roved and filed. 

December 28, 192().—Tiim* for filing Bill of Exceptions 
and Designation of Recoi’d extended to and including the 
5th dav of Januarv, 1927. 

10 January 5, 1927.—Proi)osed BilP of Excex)tions 
filed. ! 

Designation of Record. 

Filed January 5, 1927. 


* 




* 




The Clerk of the Court will please prepare the transcript 
of record on a})])eal and include therein the following: 

1. Declaration filed Septimiber 14, 1925. 

2. Pleas of defendants filed Xovtnnber 11, 1925. 

3. Plea of plaintiff to 3rd count of plea of defendant, 
William F. McPeynolds. 

4. Verdict of jury, Xovember 11, 1926. 

5. ^lotion for new trial filed Xovember 16, 1926. 

6. Order overruling motion for new trial, judgment, and 
fixing snpersed(‘as undertaking—Dec. 3, 1926. 

7. December 10, 1926, Memo.: Fndertakii^g tiled and ap- 

])roved. I 

8. December 28, 1926, Memo.: Order extending time for 

filing Bill of Exceptions and Designation of Record to Jan¬ 
uary 5, 1827. ; 


1582a 
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9. Bill of Exceptions. 

10. Designation of Record. 

11. Assignment of Errors. 

ALFRED M. SCHWARTZ, 

Aitornei) for Defendant, 


Service of a copy of the foregoing acknowledged this 
5th day of January, 1927. 


WRIGHT, 

Attorney for Plaintiff. 


11 


Assignments of Error, 
Filed Felirnary 22, 1927. 




The Court erred: 

(1) In sustaining the objections of the ])laintiff to the 
questions pro])ounded to the witness Eareckson. 


(2) 

In 

ii-ranting 

])lainti ff’s 

instruction 

Xo. 

O 

(3) 

In 

denving 

defendant 

s motion for lei 

ive to amend 

(4) 

In 

granting 

])laintiff's 

instruction 

Xo. 

4. 

(3) 

In 

granting 

idaintiff's 

instruction 

Xo. 

5. 

(C) 

In 

granting 

l)laintiff's 

instruction 

Xo. 

9. 

(7) 

In 

denving 

defendant 

> re(iuest(‘d 

inst 

ruction. 

(S) 

In 

his chan» 

,-e to tlie ju: 

[•y. 






ALFRED M. SC 

HW 

ARTZ, 





Attorney 

for 

Defendant. 


Supreme Court of the District of Columlha. 


Wednesday, February 2.‘>d, 1927. 

Session resumed ])ursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice presiding. 

#****# * 


Come now the parties hereto, l)y their res])ective attor¬ 
neys of record; whereupon, the Bill of Exceptions taken 
at the trial of this cause, is now submitted to the Court 
and is thereupon, by the Court signed and ordered made 
of record, nunc pro tunc. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: : 

I, Morgan H. Beach, (Uerk of the Sux)reiTie Court of the 
District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, toi be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 70595 at Law, wherein National 
Woodworking Company, incorporated, is Plaintiff and 
Kobert ]\rcRevnolds and William PI. ^McRevnolds, doing 
business as K. McKeynolds & Son, are Defendants, as the 
same remains upon the ril(‘s and of record iii said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said (k)urt, at the City of Washington, in 
said District, this 23rd day of i\Iarch, 1927. 

i 

(Seal Supreme Court of the District of Columbia.) 

FRANK F. CUNNINGHAM, 

! Clerk, 
By ClIAS. B. COFLIN, ^ 

Assistant Clerk, 


13 Filed Feb. 23, 1927. Frank E. Cuniiingham, Clerk. 

j 

In the Supreme Court of the District of Columbia. 

At Law. 

t 

I 

No. 70595. ; 


National Woodworking Company, Plaintiff, 

vs. 

j 

William E. McReynolds, Defendant. 

I 

Messrs. Daniel Thew Wright and Philip Eiishler, 
Attorneys for Plaintiff: 

Please take notice that the within bill of exceptions will 
be called to the attention of and submited to the Court on 
the 23rd day of February, 1927, at ten o’clock A. M., or 
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as soon thereafter as eoiinsel eaii 1 k‘ lieai'd, for the ])iiri)ose 
of haviiii^ the same signed and seaU‘d hv tlie (V)nrt. 

ALFKKI) M. SCHWARTZ, 

Attorui'ij for Dcfaidaut. 


Service of a copy of the aforei^’oiiii;- notice and of said 
bill of exce])tions acknowledged this bth dav of January, 
1927. 

AVRIGHT, 

Attorney for Plaintiff. 


14 In the Supreme Court of the District of Columbia. 


At I^aw. 


Xo. lObJo. 

National AVoodwodking Company, a C()i*[)oi-ation, Plaintiff, 

vs. 

AVilliam K. AI('Rkvnolds. i)(‘fendant. 

Bill of Excrplions. 

Be it rememl)(‘r(‘d that on tin* lOth dav of Xov(‘mber, 
1926 this case came on for trial befoi'e Chi(‘f Justice Walt(‘r 
I. AIcCoy, and a jury, and that thei-e w(*i'e present as coun¬ 
sel for the respective ])ai'ties. Air. Daniel JMiew Wright on 
behalf of the plaintiff and Mr. Alfred AI. Schwartz on 1)(‘- 
lialf of the defendant, and aft(‘r th(‘ jin*y had be(Mi sworn 
to try the issues in this case the following proceedings 
were had: 

Thereupon Harry Adolphus Miller was call(‘d as a wit¬ 
ness by the plaintiff and testific'd that In* is in th(‘ wood- 
workiiii*’ business in W'ashinglon and secretary of th(‘ .Xa- 
tional AVoodworking (’ompany and is conccn-iied in tlie 
active manag(‘ment of tlu‘ affaii's of that company, and is 
in charg(* of the office* of the company in tin* ai)S(‘nc(‘ of Ah*. 
Beetham; that on April S, l!)2r), Ik* w(‘nt to the* office* e)f 
AIcReynolds eS: Son, to get a curtailment e)f a .S2,0()().()() note; 
that he got a curtailment e)f ^oOO.OO anel in aelelitie)n Ah*. 
AA^illiam K. AlcReynolels elelivei*ed te) him afte'i* signing it 
the following note: 
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‘‘\Vasliini;-toii, D. (A, A]!)ril S, 192"). 

i 

One montli aft(‘r date we ])romise to ])ay tf) tlu‘ order of 
Xat’l AVoodworkini;- Oo. (iftecni liiindi-ed dollars for value 
received with interest at the rate of d per cent per annum, 
until y)aid. $l,o00.00. 

Payable at ]^[erchants Pank and Trust (pompany loth 
and II Streets, Northwest, Washini;-ton, 1). OJ 

Due-. i 

P. McRPYXOLDS & SOX, 
Address: U23 L; St. X. W.” 


15 whi('h was thereii])on olTered in evhh'iu'e hy the 
plaintiIT and read to the jury. 

On cross examination the witness was shown note dated 
January 19, 1925, (Miller identitieation exhibit Xo. 1) and 
testified that this was the note whieh was in )iis ])ossession 
and which he delivered to Mr. McKeynolds the time he 
obtained the note of $1,500.00 on A])ril S, 1925; that the 
words ‘‘cancelled, curtailed $500.00, April 15,'’ across the 
face of the note is in his liandwritiny. AVitness was there¬ 
upon handed a letter dated F(‘bruary 10, 1925, ])ur[)ortine: 
to be sig’iied l)y K. AIcKeynolds & Son, (])rod;Uced by coun¬ 
sel for plaintiff) and stated that he had seen that letter 
before but that he was not ])resent at the time It was written 
and did not dictate it: he went to AlcPeynohls’ office three 
or four times after the two thousand note became due, and 
recalls being there on an occasion probable a day or so 
before it became due; Mr, McKevnolds did hot tell him on 
that visit the dav or two before the two thousand dollar note 
became due that lie was not going to pay tliaf note; he did 
not say anything on the subject of the two thousand dollar 
note; he did sav that the linoleum was not! satisfactorv; 
nothing was said about the payment of the two thousand 
dollar note; nothing was said about the payment of any 

monev on the two thousand dollar note; he did sav he was 

* • 

going to withhold any part of the two thousand dollar note; 
when he complained about the linoleum, he did not tell Air. 
AIcKeynolds that they (plaintiff) would make the linoleum 
good; ho did not say to Air. AlcKeynolds that Aloses, who 
liad done the work there, were not taking anv interest in 
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the matter, and that ho wanted [Mc'Reynolds to write him a 
letter to the effect that tliey would not pay any money on 
this note because the linoleum was unsatisfactory, so that 
he could show it to IMoses; when 'Sir. ^IcReynolds com¬ 
plained about the linoleum, he did not say that he would 
send some of his own men down to fix that linoleum 

16 and that thev would make it entirely satisfactory to 
him; he said to Sir. ^^IcReynolds that he would see the 

other officer of the plaintiff company, referring to Mr. 
Beetham; he remembers that the body of the $1,500.00 note 
was written by Mr. McReynolds’ bookkeeper, Mr. Baldwin; 
that he did not say at the time the $2,000.00 note was sur¬ 
rendered and the $1,500.00 note on iVpril 8 was deliyered 
that he would make the linoleum entirely satisfactory to the 
defendant and send his own men down to do it; that he did 
say to Sir. Baldwin, when the subject of curtailing the 
$2,000.00 note was mentioned and at the same time when 
this $1,500.00 note was being made out, ^‘Well, now, this 
coyers the $1,500.00 embraced in the linoleum question,’’ 
that he said that because he knew what the linoleum cost, 
which was about that amount, but he did not say that if the 
linoleum was not placed in a way satisfactory to Mr. Mc- 
Eeynolds, he would not haye to pay the note of $1,500.00, 
and he did not say anything in substance like that. 

Thereupon the plaintiff rested. 

17 Thereupon the defendant, William E. McReynolds, 
was called as a witness and testified in his own behalf 

as follows: 

That he is engaged in the automobile business at 1423-25- 
27 L Street, X. AV.; that the estimate of January 24, as 
modified by letter of January 25, 1924, was receiyed by him 
and was accepted. They were then offered in eyidence and 
read to the jury and are as follows: 
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Edward Bcetham, Pres. H. A. Miller, Secy.' J. D. Hobbs, 

Treas. 

I 

National Woodworking Company, 39 New York Ave. N. E. 

No. 883. January 24, 1924. 

Mr. Wm. McReynolds, 

1423 L Street N. W., 

Washington, D. C.: I 

We are pleased to submit you the following quotations: 

We will remodel the front of store as shown: on blue-print, 
using the pair of doors now used on west side, refitting them 
and hanging them on east side. 

Cover ceiling in east show room with metal panels also 
beam through center. Remove present front office and also 
offices in rear on west side, using as much of present ma¬ 
terial as possible, and furnish enough new rhaterial to re¬ 
build new office partitions as per sketches approved by you. 
This new office partition to be painted any cblor approved 
by owner, as it is impossible to try to make |tliis partition 
look like mahogany. New lights to be placed in ceiling to 
match the lights in ceiling on west side with the necessary 
switches. Lighting fixtures to be furnished by owner. We 
will erect partition of metal lath and plaster at north end 
of east stair to close off present stairway and'panel present 
elevator doors. All ceilings and walls, where new, to have 
2 coats paint, other walls and ceilings to have 1 coat. Floor 
in both show rooms to have linoleum cement over pres¬ 
ent concrete floors. The present openings iih party wall to 
be opened up as wide as possible without needing new sup¬ 
ports, and to be plastered and painted. All back walls in 
east show room to be plastered and painted, windows to be 
trimmed to match other woodwork. i 

The above to be done in first-class workmanlike manner 
for the sum of $4,300.00. 

Yours very truly, 

NATIONAL WOODWORKING CO., INC., 
By EDWARD BEETHAM. 
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IS Edward Beetliani, Pros. 11. A. Miller, Secy. J. 1). 

Hobbs, Treas. 


Xational Woodworking- Company, .‘k) New York Ave. N. E. 

January 25, 1924. 

Mr. M'm. r^lc-Eevnolds, 

142.3 L Street N. AV.. 

IVasliington, D. C. 

Dear Sir: 


Wo have gone over our estimate very thoroughly, and 
find in order to give you what we have s])eeilied in our con¬ 
tract to make an attractive othce and sliowroom, the best 
that we can do is to reduce our estimate to $4,200.00. 

We hope witli tliis reduction you will authorize us to com¬ 
mence woi'k at once. 

We will take up the pro])osition of making new partition 
stained mahoganv later. 

Thanking vou in advance, we remain 
Yours verv trulv, 

NATIONAL WOODWOEKING CO., 
EDWAIH) BEETIIAM, 

President. 


That the plaintiff ])roceed(‘d to do the work under this 
contract and during the course of the work there was a 
little extra Avork done at witness' instance at a cost of 
$400.00 or $r)()().()0: that after the work was completed he 
made objectir)ii to tin* linohuim to Mr. Beetliam and also 
to Mr. Milh*r. The linoleum would not lay fiat to the floor, 
it would come up in bubbles and overlap all the time and 
showed it to both of them on all occasions and thev told 
iiiin that they would make the linoleum good and brought 
back Moses' people about eight or ten times to lay the 
linoleum over and ov(*r again. Aftcu- the work was done 
and befoi'c* any note was giv(‘n h(‘ objected to the linoleum 
and complained about it fi-om tli(‘ first week and they said 
that tliev would make it good and mak(? it satisfactory to 
the defendant and he on to]) of Mr. Bc^etliam’s word gav’e 
him a note for the balance due {paying him some cash at 
the time he gave the note; that Mr. Beetliam told him that 
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lie would come around and fix the linoleum saying it several 
times: that then tliev would lav it down one dav and three 
days afterwards it would ])e up again; then they came con¬ 
stantly after—Air. Ileetham came to his place several 
times; that when the note came due he gave the plain- 

19 tiff a new note lint olijected to the linoleum when 
lie was giving it; that lie had a conversation at the 

time he gave the new note, on the subject of the linoleum; 
that he objected to both Air. Aliller and Air. Beetham about 
the linoleum and that thev alwavs assured him each time 
that they would make the linoleum right; that this course 
continued on through the giving of these varickis notes until 
the last note of $2,00().0() was given, which is the note of 
January 19, 1925; that after the giving of this note of 
$2,000.00 he again had conversations on the subject of this 
linoleum with Air. Aliller and Air. Beetham; that after the 
giving of this note of January 19, 1925, of $2,000.00 he 
called Air. Beetham up and Air. Beetham came to his office 
and told the witness that he, Air. Beetham, ;was going to 
take it out of Aloses’ hands and have his own men lay the 
linoleum right and said to him that the phdntitf did not 
want the defendant to ])av for anvthing that is not right 
and that he guaranteed that the Xational AVoodworking 
(.^ompany would make the jol) perfect: that the witness said 
that the plaintiff did not make* it perfect; and Air. Beetham 
replied “AVell, that is alright: we will niake;that linoleum 
good; we have not ])aid Alos(‘S and w(? intend to take care 
of von;'’ that Aloses had actiiallv done the laving of the 
linoleum; that later he had a conversation with Air. Aliller 
and Air. Aliller assur(‘d him, the defendant, the same as Air. 
Beetham had, that they were going to make the proposition 
right with the defendant, and also that they! had not paid 
Aloses and did not intend to pay Aloses until they had 
made it I'ight with the witness, and that he kvould not be 
any money out: that he also met Air. Beetham, after this 
suit came u]i, on the strecd and asked Mr. Beetham what 
he was going to do with the linoleiimi, that Air. 

20 Beetham said that they could not do anything until 
this suit goes through and the witness asked if he 

should take it u]’) and ])ut it away and Alrj Beetham re¬ 
plied that he would not advise him to do that:; that the wit- 


o 

O 


582a 
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ness askod liim tluoi, wliat ho, Mr. Bootliam, wanted to 

do and lie said to led it lav tluo’e until after the suit had 

* 

come u}) in court. Thai Mr. Beetham told him on the street 
about throe or four weeks uico that he had not paid Moses 
for the linoleum; that about ten days before this note of 
January IP, of ;f2,0()().()0, became due Mr. Miller came into 
the ofhee and dictat(‘d a hdteu* lieinic the letter of February 
10, to the irirl in the defendant's oOice and it was 

signed by Mr. Ihddwin, his bookk{‘e])er; that this letter 
was dictated l)y Mr. Miller and he took a copy of it home 
in his own hand: that Mr. Milhu* agreed witli the witness 
that the linohuim was not right on all occasions and he 
came uj) to the defmidant's office and the witness made 
several objections and called Mi*. Miller up and Mr. Miller 
came U]) there and had a talk about this matter and said 
to witness to write a lettiu* so that he could send it in to 
Moses and he made some iTunark that he had made before 
that he had not ])aid for the linoleum and was not going 
to ])ay for it: that the witness went over the same thing 
about the work not being done satisfactorily with ?^Ir. 
Beetham. The letter was olTered in evidence and read to 
the jury and is as follows: 

21 K. McKeynolds cV: Son, 142:b2:)-27 L St. X. \V. 

February 10, 1025. 

Xational AVoodworking Co., . 

Xew Voi*k Avenue, Wash., I). (\ 

Gentlemen : 

This is to advise? you that we absolutely refuse to })ay you 
anv more monev on account of the linoleum in our show 
room which is iiot satisfactory in any respect and the looks 
of same is worse than if none W(‘re on the iloor. You have 
made rej^eated efforts to reunedy this and each time you 
make it worse. 

On one occasion wliem the men rejiaired the linoleum they 
left some cennuit h(‘i*e. Later thev simt an order to get 
the cement and also on the bottom was a notation that all 

work was done satisfactory. AVt* think that this is a ver\' 

* • 

poor way to handle this situation and ask that you take 
immediate steps to remedy this. 
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Thaiikiiiti: voii for voi:r imnuidiate attention to this mat- 

tj? */ ^ 

ter, we are, 

Very respectfully, 

R. McREYXOLDS & SOX. 

That after P^bruarv 10, lie saw Mr. Miller and Mr. Beet- 
ham often in connection with this matter, isaw Mr. Beet- 
ham more than Mr. Miller; that he used to drop in, look 
at the linoleum, shake his head, and say ‘‘We will make 
it good, you need not worry;” that when the $2,000.00 note 
of January 19, came due it was not paid or curtailed; that 
it was curtailed some time afterwards bpcause he had 
made objection about the work; that after it came due Mr. 
Miller came to see him several times before a new note was 
made out; that on all occasions he assured him every time 
that he was going to make the linoleum right or it would 
not cost him anv monev; that witness wouldinot have given 
him these notes if he had not believed that; that ^Ir. Miller 
came in several times before he finally igave him the 
$1,500.00 note; that when he came in and witness gave 
him the note of $1,500.00, i\lr. iMiller repeated that 
22 he was going to take care of him and have it made 
right or take the note up; the $1,500.00 repre¬ 
sented near the cost of the linoleum and he told the wit¬ 
ness that the $1,500.00 note which he refused to sign that 
there he would make the linoleum right; he told the wit¬ 
ness that he was going to make it right and ?^Ir. Beetham 
told him that he was going to take his own men to lav the 
linoleum; that he was tired of fooling with Closes and it 
was right after that that the witness gave him the note for 
$1,500.00; that at that time they said that iii the event they 
did not succeed in tixing the linoleum right there would not 
be any charge for that ])art; that after he delivered the 
note of $1,500.00, nothing was said about the ])ayment of 
this note. ?ilr. Baldwin, the ]) 0 ()kkeeper drew the note. 
The plaintitf did not do anything aftm- that last note was 
signed so far as doing anything; that thev rnav have sent 
some fellow up there to ])ut in some pails of the linoleum 
but that is all; the linoleum is getting worse everv dav, 
is lapping over, bulges in the center in certain places; that 
the room is 00' x 70' and it has about four or five ]dacos 
in it where they put in s(piares there; that fhat is its con- 
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dition at tlie present lime: that it is a lot worse now than it. 
was before and that it is a:ettini;- woi-se all the time and 
that lie asked Mr. Be(‘tham to talo' tin* linoleum from the 
concrete and Mr. Beetham told him not to take the linoleum 
np, to let it lay there; that wlum tlu' c‘stimat(* for tlu; work 

was made Mr. Beetham said that thev could lav linoleum 

* • 

over the witness' tloor; that they have laid it at different 
places and that it has always b(‘en satisfactoi'y; that wit¬ 
ness said that he was a little U‘arv of linoleum and i\Ir. 

* 

Beetham reiilied that he need not be leary of it because the 
plaintiff would stand behind it and that is why the wit¬ 
ness accepted the estimate; that in the various con- 
2»J versations that he had with .Mr. Beetham and Mr. 

Miller, at each time thev told him that thev would 

• • 

make the work satisfactory in spite of the condition that 
it was in; that he lielievc'd that they would do that abso¬ 
lutely and had lie known that they would not do it, he would 
not have given these notes. His acceptance of plaintiff's 
A\Titten proposition was verbal bc*tw(‘en Mr. Beetham and 
himself; he does not remembto* of any written accept¬ 
ance; he does not think there* was a written acce])lance. 

Thereupon the (lefe‘n(lant offered in evieh^nce and re*ad 
to the jury tlie note of $2,()()().()() (Milh‘r ideiitication ex¬ 
hibit Xo. 1), which is as follows: 


AVashiiigton, I). ('., January 19, 192"). ^'2,000.00. 

One month after date we })romis(‘ to pay to the order of 
X^atl. 'Woodworking Co. Two Thousand Dollars for value 
received with interest at the rate of — per cent. 

Payable at 142J L Sti-(‘et, X. W. 

WILLIAM K. McBLYXOLDS, 

Addr(‘ss: 142J L. Street X. W. 


(Written across the face of tin* note is “('ancelled. Cur¬ 
tailed $500.00.'') 


On cross examination the wiln(‘ss teslifi(*d that Mi*. Mil¬ 
ler had told him on sevei’al occasions in his show room that 
he would make the woi'k right; Mr. Milh‘i- did not say 
that he would have his own m(‘n make tin* linoh‘um right; 
Mr. Beetham made that remark about tin* m(‘n. Mr. Mil¬ 
ler did not m(‘nti()n the woi*d ‘‘men,'’ In* m(*ntioned that 
he would make it ihght; Mi*. Beetliam said that he would 
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have his own men make it right after the question came 
np, after tlie Moses’ men luid been up there^ several times 
laying it down; he had conversations with rC'presentatives 
of Closes & Company on the subject, young ]\Ir. ?^Ioses, and 
had conversations with representatives of the Bureau of 
Standards about the linoleum in his place; heidoes not know 
who brought the representative of the Bureau of Standards 
there, he came there bv himself and witness had a talk with 
him about the linoleum and had a talk with the representa¬ 
tive of the Moses firm on the subject; as to the letter 
24 which he said ^tr. Miller dictated ini his establish¬ 
ment, he was there in his office when Mr. ^Filler 
dictated that letter, he stayed there while he would dictate 
to that girl. Witness did not stav there until thev wound 
up the letter; he did not stay there while it was written 
on the typewriter; while Mr. Miller was dictating it he 
stayed there; perhaps he had to go in the ^^hop when IMr. 
Miller was dictating and before it was writttMi; ^Ir. Miller 
staved there but witness got back there before Mr. Miller 
went away; witness did not read it over after it was writ¬ 
ten at that time; he e.xpects that Mr. Miller took a copy 
with him, is not ])ositive; he asked witness if he could 
take a copy with him; he did not take the original; the 
original went to Moses & (\)m])any, his girl mailed it 
evidently, to Moses & Company, he thinks so; he did not 
sign it himself because Mr. Miller did not ask him to sign 
it; he is definite that their offer was accepted by him ver¬ 
bally and not in writing, absolutely to Mr. Beetham (paper 
shown witness). 

Q. Is that your signature? A. That is my signature. 

The ])aper was later offered in evidence and is as follows: 


“Acceptance No. 880 . Diate: 1-26-24. 

National 'Woodworking Co., Inc., 
o9 New York Avenue N. E., 

AVashington, 1). C. ! 

j 

Gentlemen : 

I 

Your proposal No. 880 is accepted as per the terms stated, 
and you will ])lease commence work at once. I 
Yours trulv, 

AVILLIAAF E. MoKEYNOLDS.” 
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Tlioreuix)]! Mr. Franklin T. Baldwin was called as a wit- 
iH‘ss on l)c‘}iait‘ of the defeiulaiit and lestilied as follows: 

'fiiat lu‘ is (‘m])loycd as l)ookkee])er for the defendant at 
his |)lac(‘ of ])nsiness at 142:> L Street, X. W.; and that the 
linoleum laid hy the ])laintiff is still on the show room floor 
of the d(‘f(‘ndant on L Street: that hack in the early ])art of 
1924 shortly after the linoleum was laid it huckered; 
2 .") that inst(‘ad of lavinu’ close lo<>-ether the edi*‘es over- 
lai)-(‘d and l)ucke]*ed the same as would occur when 
two thiiyes ai-e ])r(‘ssed toi»-ether, it would just come right 
u{) in a hum]); that it is laid in stri])s: that the ])laintiff 
cairn* and tried to remedy it and put in new ])ieces and 
wh(‘n they were down instead of being one length they cut 
it in two or three* lengths and ])ieced in; that it did not 
make* the job loe)k ve*ry gooel and after it was elown a she)rt 
time* it she^weel u]) in other ])laces anel starteel te) overla]); 
that its conelitie)!! is the same ne)w, one piece overlap])ing 
the* othe*r: that he was ])resent at many conversations at 
various times be*twee*n Mr. Miller and Mr. r^Ie'Reynolels; 
that whe*]] the: linoleum first came up the plaintiff came to 
lix it and .Mr. Me*lveynolds complained about it and i\lr. Mil¬ 
ler sai<l that he* would lix it alright anel it woulel be entirely 
satisfae'te)i-y, th(*y atte*m])teel to fix it; that the ne*xt time 
the* e'onve*i-satie)n was ])ractically the same thing, always 
ce)mplaints abe)ut the* ce)nditie)n of the linoleum; that these 
conversatie)ns were had esjiecially at the times of curtail¬ 
ing the note's and when he woulel pay the curtail of the 
note* he weiulel ask ^Ir. Miller about the linoleum anel he 
would say that it woulel be fixeel; that about February 10, 
Mr. .Miller came into the office after talking to the defenel- 
ant and it was bi-onght in that the conceini who laid the 
linoh'um, Moses anel Fo., woulel not fix it anel he saiel, “N’ow, 
we want a lettei* whei'e ye)u refuse to pay any more until 
the* linoleum is fixed:'’ and that he saiel he wanteel such a 
lettei* be*canse he* wanted to show it to iMoses who had laid 
the* linoh*um and who were sub-contractors of the plaintiff; 
that he* saiel he* wanted to dictate this letter in the elefenel- 
aTit's office; that .Mi*. .Miller said about the substance of 
what to ])ut in the letter anel the letter was writte*n by the 
ste*nographei* anel haneleel to ^fr. ^Miller who read it 
20 b(*fo]-e* the witness signed it; that the information 

that was inserted in the letter was given to the girl 



W. E. MC P.EYXOLDS VS. NAT. WOODWOPKTXG CO. 


2n 


wlio typewrote it, by Mr. Miller; ^^Ir. Miller came in and 
said that he wanted a letter to the National \Voodworking 
Company to say that the defendant was i*efnsing to pay for 
the linoleum l)eeause it was not satisfactory,; that they in 
turn then would have something to show to Moses & Com¬ 
pany and make it stronger that the work was; not satisfac¬ 
tory; then the girl was there in the otlice and witness said 
‘‘What kind of a letter do we want And hb said, “Just 
refusing to pay; and put in there"—And 'witness said, 
“Well how about that cement, about the trick that they 
tried to get us to sign on that?” lie said, “Cut that in 
there, too.” 

The letter was written by the girl on the typewriter, she 
was in there all the time, the girl did not take it down in 
shoi-thand, she wrote it directlv from Mr. Miller's and his 
conversation in telling her what to put in the letter, to 
frame it up. Then later she wi‘ote it and handed it to 2^Ir. 
.Miller before witness signed it. Witness asked Mr. Miller 
if that was what he wanted; Mr. Miller took the letter. 
After that, he saw ^Ir. stiller when another note came due, 
and had practically the same convei’sation going ovm* about 
re])airing the linoleum, it was not right yet. If he re¬ 
members rightly after this is when about the ne.xt pay¬ 
ment brought it down to the amount of the linoleum: and 
it was then that witness said: “Now, Mr. McKevnolds is 
not going to pay any more of this because that is the way 
it was understood;” and ^^Ir. ^liller said then, Mr. Miller 
said, “Well, we are going to i\x that U]); we' are going to 
fi.x the linoleum.” He does not i-ecall having seen .Mr. 
Miller after the fifteen hundred dollar note was signed. 

I 

The Court: Did not ^Fr. Baldwin say—T ;do not think 
T imagined this—that it was the same sort (d‘ thing right 
down to the time when the note which was for the price of 
the linoleum was signed? 

AVitness: The same thing occurred each time. 

j 

On April Sth, 1925, the date on which the irl,5()0.()() note 
was given, that was when ^^Fr. .Miller camei u]) and said 
that the note was due and witness paid the curtail and 
My. ^Filler came up in the office and ^vrote the new 
27 note, and then witness said, “Xow, this makes the 
final amount now outside of the linpleum." And 
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Ml*. said, lu* said, ‘‘That loaves tliat, hut we 

are li'oiiii;- to (ix tliat alrii^Iit." Mr. Miller said that they 
would make* it .^'ood: tlit^ note was ti'ivcui and that is the last 
wituc'ss saw of it. lie does not reeall anvthiui;’ further he- 
side- that that was said at that conversation. 

(j). Dii'ectine' your attention to the (|uestion of the pay¬ 
ment of this note wlnui it came due, did he sav anv- 

thiny about that ! A. The only tliiiiy that was said was that 
we w(‘re not yoiny to ])ay that; said that was the final 
amount we wcu-e yoiny to ])ay; the ^oOO that 1 ])aid at the 
tirm* of tin* curtail; that .Mi*. .Miller, who is an officer of the 
T)laintiff company, said, “That is alriyht ; we will take care 
of t}K‘ linoleum," or words to that effect. 

O.’i cross examination th(‘ witness t(‘sti(i(‘d, “.\s to the 
letlm* marki'd ‘Kxhihit 2\ and signed hy m(‘, there was no 
dir(*ct di('tation to that lettiu*.’' 'The yirl was writini*' it on 
the machine, and he said, “Put in tluu'e refuse to ])ay” and 
sh(‘ wrot(* on tlu‘ machiin* ‘‘ Pefuse to pay’ he was there too 
and h(‘ said, “Put in this other thiny;" .Mr. Millhu* was 
i-iyht tlu‘r(‘. Witness said, “Do you want to mention about 
the linoleum P' .\nd he said, ‘‘V(‘s; put tliat in.” And the 
yirl {)ut “linoleum" in tlnu’i*. AVitness would not say that 
witness told h(*r directly anytiiiny to ])ut in. lie rem(‘mh(‘i*s 
of .Mr. .Mclh'ynolds heiny in and yoiny out; because he 
('ann* in to siyn tin* not(‘. and tlieii the letter was written. 
Whii(‘ th(‘ yirl was tinishiny u]) th(‘ hdtiM* Mr. .McKeynolds 
cann* in and signed tlu‘ .^l.oOO not(‘, and that was doiu‘ on the 
(lav tin* letter was wi*Itt(‘n; no, lu* thinks that it was on one 
of the dates of tin* note; around that time. Ilis numiory is 
not definite that he did or did not siyn th(‘ note on the date 
th(‘ l('tt(*r was siyn(*d; h(‘ does not dedinitely nmiemlxu* that 
on tin* dat(‘ the hdtiu* was siyinsl h(‘ canu* in to siyn a not(‘. 

d'h(‘r(‘ may have* beem water on the floor but h(‘ does 
‘JS not know of any dampn(‘ss on it ; it is a conci*ete floor 
I'iyht on the ground; that 1 k‘ did not notice* any (‘vi- 
d(*nce of wat(‘r about tin* (*d.e(*s of tin* linoh‘um; that lui was 
pi-esent wlnm p(*ople canu* from .Mos(‘s and took up pieces 
of tin* linoleum and laid tlnmi down ayain; that they did 
that many tim(*s but that lu? n(*v(ir saw a jiuddle of water 
und(‘rn(‘ath. Witness’ office was u])stairs, not in the room 
where the linoleum was. At the time the letter of February 
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10, 1925 was writtiMi, Mr. ^Filko* told liim tliat lie had not 
paid Moses’ bill; that lie told Mr. ]\[iller before this $1,500 
note was i>iven that they were only going toipay that $500 
curtail that he paid on the $2,000 note: that he told him that 
this $500 was the last 1 k‘ was going to ])ay;;that this was 
all that he was goinu- to pay until the linoleum was fixed; 
that this was before the note now in suit was; given because 
he talked to him liefore he turned the note over to him; that 
the curtail on the $2,000 note was not paid until April 8th, 
1925; that it was given the same day the $1,500 note was 
given: that he is not sui'e that Mr. Miller niav have come 
in and got a ciniail and got the other note when he brought 
the ^2,000 not(‘ in: but that tlu' $2,000 note was overdue at 
that tinu‘: that theri* were* diseiissionS between him, 
29 Ml*. Millei-, n.nd .M i‘. .McKeyju'Ids and Mr. Miller, be- 
tw(‘en February 19 and A})ril S. ' 

Thereupon Maury Herman was calk'd as a iwitness on be¬ 
half of the defendant and lest died as follows:: 

That hi' is employed as s;ik*s manager by .Mr. AVilliam E. 
McKeynolds, the defi'iidaut. at his ])lac(‘ ot' business, 1425 L 
Street X. W.: that lu* was so employed in 1924 and is fa¬ 
miliar with the linoleum on the lii'st (loor of the defendant's 
show room: that beginning in .January, 1924, right after the 
linoleum was laid it would not stay down,!that it would 
buckle and they would ki'ep juitting it down and it would 
.vtill buckk': that it would buekle s(> that people walking 
adong would tiup o\’er it : that in addition to peo])le tripping 
over it it buekled up and looked tenable and this was its 
condition right aTtei- it was laid and continued fi'om that 
time on: that they would put it down and lay cement bags 
to trv to hold it and tia* moment tlu' ba.gs werc^ taken otf it 
would not lav: thev would ])ut tlu'si' bags down until it got 
settled: that tlies(‘ eemi'iit bags were ])la('ed in ])lain view in 
the show room: that pt'ople were' in tlu'rc' trying to fix it 
many time's; that it canu' ii]) so many tinu's lu'igot disgusted, 
got Mred of fussing about it. 


Or. c ross (‘xamination the' witne'ss te'stitie'el that he eliel not 
ne)tice' anv wate'r oe)zing are)und the e'elge's e)f the linoleum 
wlu're' it hael be'e'ii e'Ut e)ut anel a ne'W ])ie‘ce' put de)wn: that 
the men came up there and relaiel the iiuoleiun about seven 
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or (‘iii'Iit tiiO(‘s: ilial Ik' liad iiovio- (‘oiiiniaiidiM* AFoses 
11 ]) tlu*r<‘: that llu* pl;u'c‘s wIutc llicy would woi'k on and 
rccinnont would hin^ak out a.yain and would l)U('kl(‘; it was 

all oven- llu‘ sanu* wav: tlial he cannot rcnunnlx*!- of anv one 

« • 

])lac(‘ that slack, allliouyii tlu'v rcccnuuitcd six or 
d>() scveui limes it always canu‘ loose aii'ain; that they 
pul (-enuMil bays on il e've'ry time they would fix it; 
and as soon as th(‘ ('enuml i>ays wen-e takmi uj) tlie edyes 
would draw up ami biickh' ayain in about two days. 

That llu‘i'eu])on tlu‘ ded'endant rested. 

TlK‘ren])on to furtlun- nmiutain th(‘ issues on its ])art 
joiiu'd tlu' plainlirr caJied as ;i wiliu'ss in its behalf Radford 
Moses, who test!lied as follows: 

That he* had bee-n ('ommander in tii(‘ Ibiited States Xavv 
and in the sen-vice for about eighteen yexirs; that at ])resent 
he is connected with the financial end of the business of 
\V. i‘>. .Moses tV Sous: that he has luul (-oiisiderable exjieri- 
ence in the layiiiy and handliny of linoleum while he was in 
the Xavy as it is used on all the steel vessels; that his e.x- 
])erience* has been the actual srcperintenuh/nce of the job and 
the obtaininy of the linohnim under Xavy s|)(‘cifications; 
that he has liad this expei-imice diii'iny a pen-iod of about 

fourtecni rears cont inmuislv: that he was connected with 

• • 

\V. B. Moses cV: Sons in his ])i-esmit capacity in the year 
that Moses and Sons did the linohnim job on .Mr. .McKey- 
nolds* flooi'. su))plyiny tin' malei-ial and doiny the work 
throuyh a snb-contractoi-: that aftc*r receiviny comjilaints 
about it he went out and examimnl the work and went into 

it verv thor(;UL:hlv on a nnml>er of different occasions; that 

» « • 

he was thei-e first alom*. then with the })r(*sident of his com¬ 
pany, a third time with tin* manayer of his com])any and 
his sul)-coiitractor and a foui-th tinn^ with two yentlemen 
from the Bureau of Standai-ds, l)i-. Wa.llan- and .Mr. Sti‘(‘le 
and a lifth time lu* was tlun-c* alone*: that at the time* of his 
first examination water was cominy out around the edyevs 
of the linoleum and in liftiny U]) tin* edy(‘s it was apparant 
that there was moistui-(* and watei- undei-m-ath tin* linoh‘um 
and on one ex-casion this was se) bad that the bae-k of* the 
linoleum had brok<*n away fi-om the* cork part: that 
31 the backiny was secur(‘ly c(‘m(*nt(*d to tin* concrete 
and the rest of it could be just pushed aside—tilled 
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with water; that this was apparent from one area that 
strctelied 1)ack fi’om the door ])rol)a1)ly thirty feet and in two 
otlier smaller areas in the w(*st(*rn I'oom; that tliey used 
a total of .‘>6 yds. in ]-eplaeijj,i;- the linoh.nim thei'e on three 
different oeeasioiis; that to lay linoleum in the l)est work¬ 
manlike method the surface* must he* dry and c;em(‘nt is used; 
tliere is i^'enerally a different ('(‘incnt used aianind the ed^‘es 
and that the joints and the c(*ment nsexl in securing* the 
linoleum; that the host c(‘m(‘nt that he has foiiiul goes under 
the name of “Glutite’y a c(‘m(*nt made* by Day Company; 
that the water proe)f cem(*nt us(‘d around th(> edges cannot 
he used tln-oughout the hexlv of the floor e)r iii the c(*nter of 
a strip of lin()l(‘nm h(*canse it ge‘n(‘i*at(‘s a gas and caused 
the linoleum to hnckle; that a Glutite c(‘m(‘nt was used for 
the body of this work and wat(*r ])ro()f c(‘ment to pajf the 
seams; that in i'(‘])lacing the ])arts of it he tried water proof 
cement under whole ]>i('ces and in t'xamination of one of 
those pieces was in the same condition (*xactly; that they 
tried watei* pi'oof c(‘ment on another small ])iece, that it was 
tried on more tlian one ))iece hut that 'particular ])iece that 
lie had reference to wnis a sipiari* ])iec(* out of the western 
room about four or five fei‘t s(juare and ami that would not 
have stuck \vith waterj)i‘oof cenu*nt; that if water gets under 
the linoleum it will rot tin* linok‘um ;uid deteriorate the ce¬ 
ment ; that in his judgment the cause of the linoleum coming 
loose and not sticking is due to a water head under the 
concrete floor wiiere this linoleum w;is laid; that the floor 
was laid a long jieriod of years ago wh(‘n they did not know 
as much about concrete as they do now; that there is no 
such thing today as an absolutely wat(n-]>roof con- 
02 Crete; that there is an incline in thedillev running 
north and south there of live ft'c'l anddhat he thinks 

i 

that there — at least a two or thi'ee foot water head on that 
floor from the old stream that nst‘d to go through L Street; 
that that is aptiiari'iit; that when a bad ])lace was r(‘ported 
they Avould go up there to remedy the thing and when they 
hauled up this linoleum it would be all w(^t umh'rneath; 
that they would leave the piece out until evaporation had 
been sufficient to dry it out and then ])ut down a new ])iece 
of linoleum and the same thing would ha])]')en again right 
there in the same s])ot; that in his o])inion there is a seepage 
through fi'om the ground as there is no cellar under this 
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place and the monunit llu‘ floor is covoriMl and the rate of 
evaporation sto])ped tlie se(‘])a.e,(‘ siin))ly conn's and deposits 
hetween the linolenin and tlu' ('onci'ctc: that it rots and in a 
few months it is ^Lfoiie: that hy cva])oration ])eini;‘ <>T'eater 
than seepage he means tliat if yon sc'c ont in a field on a dry 
dav a concrete tank tliat contains wat'cr that tank will be 

white and von will not si'e anv wat(‘i’ on tlu' outside. On a 

• • 

wet dav if one looks at tln^ tank he will see that it is covered 
with moisture and will think that it is dcpositi'd there from 
the dam])ness of the day; tin' moisture' of the atmosphere. 
That is not so at all. It has ('onu' thi’ongh tlu' concrete from 
the inside of the tank hnt on a we't day tlu' evaporation is 
less than the see|)age and tlu'rct'orc oiu' sees tlu' water. On 
a dry day the eva})oration is gi-eat('r than the' see])age and 
one does not see any water; that hy ('vaporation he means 
the process that ahsorhs tlu' wate'i* into the air; that he nnd 
experts from the Ilnreau of Standards were eim'aged in 
their examination a little ovei* an hour; that this was Feb- 
ruarv o. That he saw .Mr. William F. .McR(*vnolds, the de- 
fendant, upon one occasion when he was re])lacing one of fhe 
])ieces of linoleum; that he told .Mr. .McReynolds at 
33 that time that in his opinion iIk'IH' was more moisture 
than anv condensation there that was eausing all that 
water and that as long as the watc'r w;is pri'seiit the linoleum 
could not he laidand that — wat('r devc'lopi'd afti'r it was laid 
that it would not stay; that tlu* wat('r was apparent on tliat 
occasion that he was tln'i'i*; that lu* stt'pped on that ])iece 
of linoleum and the water would spattc'r out four of five 
feet; that he thinks that the defendant did that; that thev 


did it in several dilTeia'iit ])lac('s all ov(*r; that in his 0 })in- 
ion there are cei'tain ■{)arts of tin' flooi- wlu're it is })ossihle 
to lav linoleum on it where it will stick and stav there: 

• • 7 

either due to the mixtui-e of tin' concr(*t(‘ used or the struc¬ 
ture of the under ])innings: that nnd(‘r some parts of the 
linoleum it is ])erfectly dry and in oth(‘r ])laces wet; that in 
his opinion a satisfactory job ovc'r tlu' c'litire floor cannot he 
laid in the present state' of tlu' art; that at the ])arts where 
he says it can he laid the linoleum had adlu'red; that he 
has not seen the .ioh very recently; that he would say tliat 
seventv of eightv per cent of tlu' floor has alwavs been tight; 
that it is unfortunate that one of the had ])laces is right in 
front of the door; that in his experience it is not [lossihle to 
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lav linoleum on concrete oi* anv other surface tliroui;li which 
there is a seepai»'e of moisture, so that it wilf stay. 

On cross examination th<‘ witness testified that he saw 
AFr. Wdlliam M MnReynoIds at liis phu'e on one or two 
oc('asions hut that tin* on(‘ about whi(*h lie testified was the 
one that lie hotlier(‘d Mi-. M('Ih‘yno]ds to come out of the 
office and .u’o ov(*i* it with him; that the only conv(‘rsation 
tliat lie had witli him on tin* otlnn- Iwo occasions was sim])]y 

to tell Mr. McKevnolds that it was a v(*rv uiirortunate 

• •; 

(‘ondition and that Mr. McReynolds ; (-ould realize 
d-t tliat it was not oiu* that th(‘ ])r(*sent stiat(‘ of the art 
could tak(‘ cai*(‘ of althoiiLrh th(?v were doim>' everv- 

thini;' thev could; that in a conversation With Mr. ^Ic- 

* ’ • . 

Revnolds Ik' did not sav that he was able and'would be able 

• • 

to correct this condition; that h(‘ did not know whether 
the ste})s th(‘y look was i;‘oinii‘ to make it ri,e:ht or not; that 
h(‘ told Mr. M(-R(‘vnolds that he was i;-oine,‘ to mak(‘ evei-v 
etfoi't to nRd\(‘ it ri,i;'ht; that lu' was V(‘ry much interested 
in this ])articular thin*;-; that he never said d(‘finitely 1hat 
he would be able to remedy tin* (-ondition; tliat he said he 
would mak(‘ every effort to make i*‘ood on th'd job; that 
he would not say that it would not be ])ossij)l(‘ to i-emedy 
now if one would chan.ux- the layout of tin- whole- thin.e,-; if 
one would paint that (-oncretc- ])erha])s with sf)nie ])i'es(M'va- 
tive and i>’o into several v(‘ars studv aliout it; that lu- means 

t ^ • • 1 

by the head of water there that there is a five foot dro]) 
in the allev and that thev all know from th(‘ foundations of 

• • I 

the buildini^'s tliere at Stonh-i.uii (’ourt, tin- (-cllar and every- 
thini>- had to be filh-d U]) and has be-en for xa-aa-s, that whole 
situation at L Street where that si ream used to e,'o across; 

t *■ 

that water used to flow ('los(' to tin- surfai-e theri- and tliat is 
what he meant bv a iiressure head on it ; that' he kiu-w that 

* * t 

when he was talking,’ to Mr. Mcl\\\vnolds ami he also knew 
the dro]) in the alh-y whi(-h is (|uite discernible; one (-an see 
that drop. ! 


Ther(mpon to further maintain the issues Harry A. Miller 
was (-ailed on behalf of the jiIaintifT and testifi('d as foIl()Ws: 

t 

'That he had no pai*t in the ])r(‘paration of th(‘ h-tter of 
Frebi-uarv 10, 192b; that lu- ren-eived it thrbuu’h the mail 
and had no talk with an vone about it before it came to him 
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ill llu‘ mail: that .Mr. .M('ii(*v]iol(ls did not at the 

do timo of uiviiiu’ aiiv of tlio notes sav that he would 

* * • • 

not ])ay tlu' note nnU‘ss the linilenin was fixed and 
that wilm'ss lu^vei' told him that he wonld fix the linolenin; 
that a.t tlu' time the $1,500.00 note was i»-iven Mr. MeR(‘yn- 
olds said that h(‘ wonld not ]')ay any more than the $500.00 
eiii-tail nnl(‘ss tli(‘ linolenin was fixed; that ^Ir. M(dieynolds 
said that would he tin* last ])ayinent; that Mr. M(d\eynolds 
said that tie* .$500.00 wonld he the last ])ayni(‘nt until the 
linoleum would h(‘ fixiMl; that he did not sav anvthini>‘ to 

• * V 

5Ir. M(dh*ynolds ahont havini»* the linoleum fixed. 

Tpon eros^ (‘xamination the witness testified that the 
lotter of F(‘hi-uary 10, (*anu‘ to him in the mail and he showed 
it to the ])i*(‘sid(‘nt. Mr. I'eetham, and aftei’wards kej^t it 
in tlu‘ tiles of tin* eom])any; that he never showed the letter 
to < ’ommand(‘r Moses. 


()n r(‘direot examination the witness testified that Jndi>'e 
AVri.uht (eonnsel for tin* ])laintiff) who produeed the letter 
in eoiii’t obtained ])ossession of it from the witness who i»‘ot 
it out of his files. 


'rh(‘r(‘npon Edward Beetham was called as a witness on 
h(*half of th(‘ ])laintitf and testified as follows: 

'I'hat h(‘ is inana.uvr and ])i‘esident of the National Wood¬ 
working ('om])any and that he n(‘i>'otiated the contract with 

Ml*. M(dhevno!ds and reeeived from Mr. McRevnolds, after 

• 

wi'itin.n his second ])ro])osition rednciiii^* his estimate to 
.$-}-,2()().<)() th(* followin.i'* ('ommunication which was offered 
in (*vid<*nct* hy the plaintiff and read to the jury and is as 
follows: 


“Aece])tanc(‘No. SS3. Date: 1 

National Woodworking* (V)., Inc. 
oft N(*w Ah)rk Avenue N. Jn., 

W’ashin.nton, I). (\ 

(j ENT LEM EN : 

5'onr ])roposal No. 883 is acce])ted as per the terms stated, 
and you will please comnunice work at once. 

Yours truly, 


WILLIAM E. McREYNOLDS.” 
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36 That he examinod llio door and lliere was no evi¬ 

dence ot* wetness or moistiu’e or anytliini** of tlie sort; 
tliat as tli(? work proii'ressed he looked aftei; the men, or¬ 
dered the matei'ial and saw tliat each trade took its proper 
])Osition as the job advanced; that he made a sub-contract 
with Closes & Co. and was there while there work was being 
done during* the laying* of the linoleum; that he has seen 
linoleum laid but that he would not be able ;to tell a good 
job from any other only from results that die would get 
from it; that he is not experienced with what is a first class 
job and would not know if the ])ro])er kind of cement was 
being* used; that it was about eight months afterwards that 
they made the discovery; that there was dam])ness forming* 
underneath the linoleum: that after the work was com- 
])leted by Moses & Co., he could not find anv fault with it 
at all, it looked alright to him; that about; eight months 
later his attention was called to the moisturediecause there 
began to be places where the edges canu^ loose and lapped 
over one another; that he did not see evidence of anv 
moistui'e because he did not ])ull the ])ieces back and never 
was there when they were doing re^iairing. | 

Thereupon Mr. William E. McReynolds was recalled to 
the stand as a witness by the plaintiff for further cross 
examination and testified that befoi*e this contract was en- 
tt'red into he had never seen any water or mioisture on the 

floor and the floor had been there tweiitv-five vears and 

• • 

did not see any water there as the work progressed; that 
closes and Co. were actuallv engaged in laving the linoleum; 
that he was there nearlv everv dav that tiu‘v would do 
woi*k; that if there had been any water or luoisture there 
he would have seen it. 


Thereupon the witness Radford Moses was recalled to 
the stand by the defendant, for further cross examina- 
37 tion and was shown the letter of Februarv 10, 

from the H. McKeynolds Son to the National Wood¬ 
working Com])any and testified that he had Heen this letter 
befor(‘ oi* a letter saying* the same thing* in if at his office; 
that he does not remember who brought the letter to his 
office; that it was either Mr. Beetham or Mr.iMiller; that it 
was about two years ago and remembers that letter but 
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(l()(‘s Hot wliioli of’ llu'so pMith'iHoii/ 

it to liim. 

Oh iH'dirc'ct (‘xaiHiiiatioH \vitH(‘ss t(‘sti{i(‘(l that lie (‘ould 
Hot r(HHoHil)t‘r wliotluH’ eitlu‘r of’ tlu‘S(‘ ^•(‘iitlenKMi ])r()Hi;’lit 
tlu' l(‘tti‘r to liiiH: tliat tliny had hcuai to his office* a immlier 
of tinu's hilt it may liave* I)c‘(‘h sohu* otlu*!' man. 

'rh(*roH])oH to farther maintain tlie issiu‘s on its ])art 
joiiK‘d tlu* plaint iff called as a witness Mr. Samuel Eareck- 
SOn, who tc‘Stificd as follows: 

That la* is cnya.u’cd in llu* hnsiiu^ss of layini;* carpets and 
linolcnm and has l)c(.*n cnua.Li'e*d in the* layini;' ot linoleum 
ever since Ik* -was fonrt(*(*n years old and has had actual 
(‘X])eri(*n(K* in ail 1)ranch(*s of layini^* linok*nm durini;' these 
y(*ai's: that the nu*n woi'kin;^' for him did the linolenm job 
at Mcdii'ynolds show room on L Street: that lu* inspected 
the* floor the* day the* weirk was l)e*i:,‘iin anel that it was in 
p)od condition at that time* anel ne) e*vielence eif meiistnre or 
dam])ness was ])i-e*se*nt at all anel did not slieiw any elamp- 
ne‘ss until aftc'r the* weirk was e‘omple*ted: that it was about 
tell da\'s oi- twe) we*e*ks aft(*r the* weirk was e'e)m])le*ted be*fe)re 
it showeel any e*vide‘ne'e* eif dam])ne*ss: that in layiiii*.- the lino- 
l(‘iim h(* nse*d a !ino!e*nm e'(*me*nt nnele*i‘ all of the lineileum 
exc(*j)t the* e‘d,ue*s: that the‘y le*ave* a s])ae'e‘ three te) feinr 
ine-hs and use* wat(*i'-pi'e)of e*(*me*nt te) li'o aronnel the (‘di;’e*s 
and r,n(h‘r tin* se'ams: this is done* to pi'e*ve‘nt wate‘r fi*e)m 
yettin.e' ii!id(‘rne*ath. If water i;'e*ts nneh*rn(*ath thre)n,ii‘h the* 
s(‘ams, it will rot the* liiioh'nm, loos(*n it fi‘om the* bni'lap 
backing' and from tin* flooi'; that if it was put under 
.‘kS the eiitii'e* sui’afe'e* of the* linole*nTn it we)nld foian a 
uas on ae-ceniiit of the* alcohol in the* line)h*nm e'e*me*nt 
which in turn we)nld fe)rm bliste*i's and make*s its nsei inael- 
x'isabh*: that Ik* used .\rnistI'onic's wate*rpre)e>f e*e*me*nt for 
the seams and .lames A. Days' known as “(Ilntite*" for the* 
body e>l' tin* iz’oods and he* i'(*.nards theise* as the* be*st at that 
time: that the woi'k was done in a first e'lass woi’kmanlike* 
manner: that when the job was e*om|)h*t(*d the* s(*ams fitt(*el 
nie-ely and was e*iit e-lose* all aronnel the* (*d,i;-es: that if wat(*r 
.‘:e*ts nndei-iK'ath the iine>leiim it would probably loose*ii ove*r 
the* back of the* linoleum fi*om the* linoleum pi*e)])e*r: that 
in his jiid_ume*nt tin* liiie)le*nm ce>nlel not be maele te) stick to 


W. E. MC REYNOLDS VS. NaT. WOODWORKING CO. 


33 


ili(‘ floor oil account of so miicli dampness coming up through 
tile concr(‘t(‘ and tliat there is nothing t]iat| he knows to 
mak(* lli(‘ linoleum stick that Ik* did not try;: that he had 
liis m(*n l)a('k there relaving and recementing it at least six 
times; ; 

j 

On crossexamination tlie witness testified as follows: 


"rhat tile dam])ness makes tin* linoleum either expand or 
contract and will s(*])arat(‘ the hack of the burlap from the 
linol(‘um; if it mak(‘s it (*x])and then the edges ov^erlap 
(‘aeh olh(‘r; it usually (‘X])ands in the width and shrinks in 
tli(‘ length. Witness does not know of any cement or paint 
which would ])rev(‘nt moisture from coming through. 

Q. It is a matt(M* that is very easy to ascertain, is it not, 
wlK‘th{‘r a concr(*t(* Hoor lias any cellar or air space! 

Mr. Wriglit: I ol)j(*ct to tliat as irrelevant.! 

The Court: Olijection sustained. 

.Mr. Schwartz: Your Honor will allow me dm exception. 
I (‘\'p(‘ct to show by this witness tliat it is. 

i 

Q. Is it, or not, usual, .Mr. Plarickson, for; a seeping of 
wat(‘r cem(*nt, where* cement has not underneath it aiiv air 

I « 

s])ace? I 


.*k) Mr. Wright: T object to that as irrere/ant. 

The Court: I do not think that is proper, Air. 
Schwartz: Mr. .McK(*ynolds himself has testified in this 
case tiled for years thei*e has nevei- been a drop of moisture 
there. The (piestion in my mind in the case is this: If that 
c(*ment was pe*i‘fectly dry at the time this ilinoleum was 
])lac(‘d, there was no obligation u])on the conti’actors to look 
any further, and if whatever hap])ened here was due to the 
fa('t that wat(*r and moistui’i* came u]) through there, then 
it was not their fault, if the jury believes that is the fact 
why tin* linoleum did not stay down. In other words, the 
('ontractors were not bound to look at any more than that 
which would be a])])arent to them if they looked. 

.Mr. Scliwai-tz: .\s experts, with knowledge of that suh- 
j(‘ct, 1 (‘Xpt‘ct to follow that up by another .([uestion that 
will show that even though there may, to the!observer who 
knows nothing about linoleum and the phases of concrete. 


5—4b ^ 2 a 
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that a floor may ])o pc'rfeotly dry. hut one cMi!L*‘ai‘XHl in the 
business, knowini>- as li(‘ slionld, tlial eoneroto is not water¬ 
proof—som(‘tliinii-, I dan' say, tliat most laymen never 
know- 

Tlie Court: Oh, v('s, anvbodv do('s wlio knows anvthine,' 
ahont it, and we all know moiT* or h'ss about it—ajiybody 
knows that eoneiH'tc' is ])oi*ons, and that is all tlu're is to it. 
If it is ])orons, dam])ness will ('onu' thi’oniih. It is not a 
matter of expert knowlodi>-e ])arti('nlarly. 

Mr. Sehwai'tz: Yonr Honor sustains tlu' objection to that 
(pu'stion ? 


The Court: Yes. 

Mr. Schwartz: Yonr TTonoi* allows me an exception? 

The Court : T^iuh'i* tlu' cii’cnmstances of tliis case, 1 do 
not think that which was not a])])arent need concern 
4f) the contractors at all. Thev went in, if thev did—I 
am not sayini^- th('y did not—they went in there and 
found a ])(‘rf(*ctly dry c(‘ment floor. That was their con¬ 
cern. As T said v(*st(‘rdav, if tlu're had been standiui*- a 
half inch of water on it, it would not have been a workman¬ 
like job to ii'o alu'ad, for tln'v say it would not. 

^^r. Schwartz: Yoni- TToiior allows me an (‘xception? 

The Court: Yes. 


By ^fr. Schwartz: 

Q. Ts it nnnsnal. Mi-. Kari'ckson, where a concrete floor 
has no cellar and no air spac(‘, and at some distance to the 
i-ear of the ])lace wlnn-e this conereti* tlooi- is, thei-(‘ is an 
elevation, foi' a water seepa.u(‘ to occur— 

Mr. Wrii»ht: The sann* objection. 

Mr. Schwartz (contimiini' ): —thi-on.i''h the concrete which 
may not be appari'iit to ])ersons examining;- it havin<»- no 
knowIed,i»e of concrete? 

Mr. Wright: The same objection. 

Mr. Schwai-tz: 1 ask those (jnestions, if Yonr Honor 
please, just to make the ri'cord clear, and lirini*- out what I 
liave in mind. 

The Court: In my view of the case, I do not believe that 
these contractors were obli.<»(*d to know anything*- about the 
configuration of the ground ovei- there in that neighbor¬ 
hood. It is not a part of their job. “There is a floor. 
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Lav linoleum on it.” Tliat is all tli(‘v are cbncerned with, 
unless, as I say, something sticks right out, and hits them 
in the face that they ought to ])ay attention to. 

Mr. Schwartz: I expect to prove hy the ’syibiess that that 
is not unusual, and ask Your Honor to allow me an excep¬ 
tion. i 


That is all. 


On redirect examination the witness testified that 
41 linoleum is made of different lavers ot* different 
materials; that this linoleum is made of cork that is 
ground and then it is made mostly ])aste of ground cork 
and linseed oil, ground together and then tliey are j)ut to¬ 
gether and stamped with a very heavy machine: then it has 
a burlap as a backing to hold the cork together: that the 
burla]) is glued to the cork and that the glue is soluble in 
water. I 


This is the substance of the testimony offered in the case. 

Thereupon the Couid and counsel pi'oceeded to a discus¬ 
sion of the prayers and the ])Iaintitf re(iuested the Court to 
grant the following instruction which iiistruction was 
granted bv the Court to which action of the Court in grant- 
ing said instruction counsel for the dcdendaiit objected and 
noted an exce])tion which exception was thereupon noted 
u])on the minutes of the Court : 


lust met If/u. No. 3. 


‘‘You must find a verdict in favoi- of the tdaintiff for the 
full amount of the note, with interest at ()^/f from April 8th, 
1925; and can not allow any set off unless the;defendant has 
])roved by a preponderance of the evidence' that the lino- 
leun; was not laid in first-class workmanlike manner.” 


Thereupon the following occur-ed: ! 

Mr. Schwartz: If your Honor please, in view of your 
Honor's ruling, which 1 think is eontrary t(> the law, 1 am 
asking your Honor at this time to permit me to amend my 
plea of set-off to embrace in it the agreement that 1 set up 
by way of plea to meet that situation, so it will be presented 
to the jury. 
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Mr. AVrig’lil: What is that ? 

Mr. Schwartz: If 1 understand it- 


The Court: You pleaded a mere set-oiT as to de- 

42 fective work. T understand von want to amend vou- 
plea hy alleg-ing- that he promised to make good work 

which admittedly was not perfect. 

Mr. Wright: We object to that, of course. 

Mr. Schwartz: Of course thev had knowledge of what we 
contemplated })roving by our plea, so 1 cannot see there is 
any hardship on them. 

Mr. Wright: Whv, here vou are in a cas(‘ after th(‘ (‘vi- 
deuce is ov(*r and mv case tried on oiu? issius trving to 
precipitate utterly a different issue in the case on a new 
ground entirely. 

Mr. Schwartz: The issues of facts are the same. Tiierc 
would not be any change in the evidinice, or any additional 
testimonv. 

Mr. Wright: It is a (piestion which would involve utterly 
different proof, may it please your Honor. If we w(‘re con¬ 
fronted bv anv such issue as that wt‘ would have bi-onght 
here the other officers of this cor])oi‘ation, to proven Mi*. 
Miller had no ])Ower or authority to make? such an agi‘(‘e- 
ment on ix'half of the corp('ration. 

Mr. Schwartz: I do not see that the issues ai’e any dif 
ferent; and it strikes me that a matter of this kind should 
not be taken from the jury and they not p(‘rmitted to e<m 
sider it, where undoubt(‘dly it is an important issue and 
one that ought to be presented to the jury. 

The Court: I do not believe so, .Mr. Schwartz: 

Mr. Schwartz: It is a V(‘ry sevei’e hardship, if your 
Honor please, on the defendant in such an (‘\'(*nt. They 
had knowledge of the fact that that was an issii(‘ by th(‘ 
plea. Xo demurrer was lihxl to the ])h‘a. It is a inattin* 
that could be rea(‘hed by demni-i*er just as W(‘ll. If it is 
a fact that any individual had no authoi-ity uii(h‘i* that 
agreement, why did it not appear in tin* course of tlu‘ (‘vi- 
dence? 

Mr. Wriglit: Because it was not in issuer 

Mr. Schwartz: It was in issiu* ))y virtue of tlu* plea. 

43 Mr. Wright: I objected to that testimony on tlie 
ground that it was not in issue, that it was irr(‘levant. 
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.Ml-. Schwartz: And th. ' Court ])ermitted iit to go in and 
von (lid not meet it with aaiv other testimonv along that 
line. 

.Mr. AVright: I imd it with testimony (jf .Mr. Miller that 
he never said it. 

.Mr. Schwartz: l>ut not on any ([nestion :of lack ot* an- 
thoritv. I 

I 

Mr. AVright: l)ecanse under the law, as his Honor has 
rdready ruled, and ruled just now, that we >vere not under 
any ohligation to raise that ([nestion which yon are now 
sec'king to do hv amending th(‘ [ikaidings. 

Mr. Schwartz: A'onr Honor knows that the t('nd(‘ncy of 
Hie t\)ni-ts is to allow very liberal amendments, particn- 
larlv in the case ot a detAnidant wIum-c' tlu'U'videiice is in 
and it really involvc's no oilier issue. 

Mr. Wright: dh-ne cniongh, they allow ;in annaulnuait, 
where appropriati* hnt not to start a lU'W suit, not to start 
a lU'W cause of a('tion which riMpiirc's the introduction on 
the part of one of th(‘ parties of (‘vid(‘!U'e which is not Inn-te 
and wliich has not been introduced, and which was not rele¬ 
vant to the issues that w(‘r(‘ made by tlu' [hleadings; nor, 
could it in fairness allow an anuuidment Hinder such cir- 
cninsiances Ixd'orc' [intting ns on inUiix' thait yon had this 
;‘<sne if nou thought von had it: and we have not come here 
with any evidence to nu‘et any such issue. 

1di(‘ Court : I will (huiy llu* motion for hx-iyc* to ammid. 

Ml*. Schwartz: A'on- Honor allows nu* an ;e.\c(‘ption with 
r(‘si)(‘ct to that ruling. 

The (d)nrt : Ah‘S. 

Th(‘i-enj)on the ]>iainlifr re(im‘stiHl; tin* (’onrt to 
44 grant tin* following instructions which instructions 
w(‘re grant(‘d by tlu' Court oven* tin* objections of tln‘ 
def(‘ndant to which action of tlu‘ Court in granting each of 
said instructions, connsc'l Tor tlu' (hhAuidaiiit notixl (‘Xce])- 
lions which (‘.\c(‘ptions were* tlu'rcuipon netixl ipion th(‘ 
minnti'S of th(‘ (kinrt. I 

i 

Iush'ncihm 4. 


“Th(‘ only duty tin* plaintilf was niKhu*, hiid(‘r tin* con- 
tra(‘t, was to lav th(‘ linoh-nm in first-(-lass w’orkmanliku' 
manner, and if the plaintiff did so, yon cait not allow* any 
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sol off, and nnist ivtiirn a vordi' ! for tlio fall amount of 
tlio n()t(‘ will) inlorost.'■ 

(Ji'anlod. Ivxcoption. 

W. 1. McC^OV, a. J. 

Instruct Km 5. 

“I ndoi* l]i(‘ conlrarl, llu' ])laintiff did not ‘i-uaranto(' that 
a saiisfartory linolonm job could l)c put upon llio concrete 
door, and if you find from the evidence tliat the plaintiff 
laid the linoleum in a ‘first-class woi-kmanlike mainuu'd 
you can not allow any set off, and must ivturn a vei’dicl 
for th(‘ full sum of .'i^hoOO. the am-ount of th(‘ note, with, 
int(‘]-est at iV/( from A])ril 8tli, 1.925.” 

(ii‘an1ed. Kxce])tion. 

W. I. McCOY, (\ J. 

Inst ruction 9. 

“The ])laintiff was not i*(‘s])onsil)le for the floor on which 
the linohnim was laid: and if you find that tlu' linoleum 
was laid in tirst-class workmanlike manner, and became un¬ 
sat isfadorv because moisture* came throimli the cement 

floor, tli(‘n von can not allow anv set off.” 

• • • 

(J ranted. Kxc(‘ption. 

w. 1. .Mccov, r. J. 

YlK‘reup(»n counsel for tlx* def(*ndant re^piested tlx* 
-to (’ourt to _ui*ant tlx* followini;- instruction, which in- 
>t met ion, howev(*i- was rc*j(‘cted by tlx* Court to 
which action of the* Court in i‘(*fusin.e,' to .i^'i’ant said instruc¬ 
tion (*ouns(*l foi‘ tlx* defendant exce])t(‘d and which exci*]) 
tion was tlx'ii and thei’e noted u])on tlx* minut(*s of the 
(V)urt. 

‘‘ddu* jui’y ar<* instiaicted that if th(*y find fi‘om tlx^ evi- 
elence that tlx* d(*f(*ndant dis])u1('d the claim of the ])laintifT 
because* lx* b(‘lieved that tlx* liix)l(*iim was not pro])e*rly laid 
or unsiLrhtly. and that the* plaintiff, in oi’d(*r te) procuiv* the 
curtailme*nt of live hundr(*d dollars on the* ix)te of twf) thou¬ 
sand de)llai‘s, which it he*ld, anel a ne*w note for the bahuice 
of fifteen liundreel dollars, t)romised te) make* the* linoleum 
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satisfactory to tlie (l(‘fcii(lant or tliat he should not have 
to pay tlie note of fifteen liundred dollars, then if yon find 
fi’om 1h(‘ evidence that the linohuim is not satisfactory, then 
your v(‘rdict must he for the defendant, ev(‘ndf throug-h no 
fault of the ])laintitT.” I 

Thereu])on counsel for the respective parties argued the 
case to the jui*y and during the cours(* of Ids argument, 
counsel for the plaintiff read to the jury the prayers granted 
bv the Court. 

Thereupon the Court charged the jury as follows: 


The Court (AFcCoy, C. J.): (Iexti.kmkn of Thfr Jui:y: 
This Action was brought by the Plaintiff, upoii a promissory 
note for some $1,500 and interest. 

The Plaintiff did all it had to do in the ;way of proof 
when it offered that note in evidence and proved the signa¬ 
ture of the defendant on it; and if the case had stopped 
ther(‘, there would be nothing for me to do but to direct a 
verdict in favor of the Plaintiff on this note. But the De¬ 
fendant here, while admitting in his ])lea the execution of 
the note, says that there was a failure of consideration, that 
is to say, the job was don(‘ and the note given in partial 
payment for this job, but that it turned out that 
46 the job was not properly done, and, therefore, the 
consideration for the note by way of ]>erformance 
of the contract, has failed. Tf that be true,^ then the De¬ 
fendant is entitled to set off against the amount which vou 
are bound to hnd is dm* on the note, as a note; such damage 
as he has suffered bv virtm^ of ba<l work. 

Xow, I say, if th(u*e was bad work. The burden of ])roof 
is upon the Defendant to satisfy you by a preponderance 
of evidence that the work was not done in a first-class, 
workmanIik(‘ manner. As the Plaintiff's iTMliuest states it 
so (‘learly, I will rcRid that: 

“You must find a verdict in favor of the Plaintiff for 
the full amount of the note with interest at six per cent 
from April Sth, 1925, and cannot allow any! set-off unless 
the defendant has ])roved by a ])re])onderance of the evi¬ 
dence that the linoleum was not laid in a first class work¬ 
manlike manner.’’ 

“The onlv dutv which the Plaintiff was under, under the 
contract, was to lav the linoleum in a first class workman- 
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like niaiiiU'V; and if IIk* IMaiiiliri' lid so, vou cannot allow 
any s(‘t-oj( and ninsl r(‘tnrn a V(‘rdicl for tin* fnll anionnt 
of lli(‘ noli' with int(*i*c‘st.’' 

‘‘I ndcr tli(‘ conti*ac1, the PlaintilT did not i^’iiarantcM* that 
a satisfactory linolcnni conld hi* ])nt upon the conci‘(‘te floor, 
and if you find fi-oni the (‘videiici* that tin* IMaintifr laid thi* 
linol(‘nnt in a first-class woi-kinanliki* inannei*, von cannot 
allow any set off, and must r(‘tni-n a vi‘rdict for the full 
amount of tin* amount of tin* noli*, with int(‘r(‘st at 

six ])er I'ent from .\|)i*il Sth, Ifl'io.** 

“Till* PlaintilT was not r(‘s|)onsil)h‘ t‘or tin* floor on which 
the linoleum was laid: and if yon find that tin* linoleum was 
laid in a first-class, workmanlike mamii*!-, and h(‘came un¬ 
sat isfai'toiw l)ecaus(‘ moisture cami* tlirou.u'h the* lloor, then 
von cannot allow a s(‘t-off:" and that chari^v hriim-s 
47 me to the real ))oint in tin* case. 

It is claimed lii'ri* hv tin* Plaintiff that when tliev 

• V 

undeilook to lav this linoli'iim, wh(‘n th(‘v contracti‘d to lav 

• • • 

it, and whih* tluw were layini;' it, that the floor was in a ])er- 
fectly dry condition. Xol)ody dis])utes that. 'The Did'end- 
ant himself testitied to it. Xow, aloni*' comes a condition 
which is complained of as hucklinii- ami that kind of thing. 
AVhat caused that '! 

If It wei-e nndisput(*d in this case that th(‘ri‘ was wati‘r on 
that floor aft(*r tin* linoleiim had been laid, as has been 
testified to on the e\ id(‘nce, 1 should dii’ect a V(‘i'dict for the 
Plaintiff. Tin* Plaintiff says that th(‘re was watei- on tin* 
llooi*, which got thei'i* after the linoleum was laid; and tin* 
only ri'asoii why 1 am leaving that ipiestion to you at all 
is b(*caus(‘ the Defendant says not only that at tin* tiim* tin* 
linoleum was laid was the lloor dry, bnt he and his witness(‘s 
say that at the time whim these bucklings and othi*!* lldngs 
began to apjx'ai- the floor was di'v. Xow, was it ! If it was 
wet, and that was the cansi* of tin* linolenm coming up, as 
evei‘vbod\' says it to be, then the Plaintill Is not i'es))onsibl(‘ 
foi* it. If it was di\\', and watei* was not tin* (*ansi* of it, 
what was the cansi* of it ! 1 do not nnd(*rtak(* to say. 

Pveii though it earni* up without wa1(*r, it may havi* be(*n 
laid in a first-class condition, as near as it conld havi* been 
laid. So I am going to l(*av(* it to yon on tin* charge*, and 
on tin* evideiK'e. 

The IMaiiitiff's an* imtitled to i*(*(*ove]* on this note. So 
when vou come to consider the matter, you have got to 
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start out witli tlio pi'ojjo >itioii that so far as:th(‘ note itself 
is concern(‘(l, the Plaintiff is entitled to $1,500 with in- 
t(‘rest. "riien yon eoni(‘ to tii<‘ <jnestion of whether or not 
this linohnim was laid in a hrst-elass wo]*knianlik(‘ manner, 
and whethei’ the only reason wliy it hiu'kled, and 
48 did th(‘se other thini^-s, was due to this water. If it 
was due to tlie water, tlnui that is Somethin^i;’ th(‘ 
Idaintiffs arc* not r(‘sponsihk‘ for. That is All. 

Judg-e lVri<>-ht sui>i»-ested that T speak to yon about some 
bit of evidence, and as T iTmember it, it was something;- to 
do with the convei’sation that took ])lace at the time of the 
$1500 note was delivered. ; 

'SI':. AVri<>-ht: I think von- Honor has covcn-ed it in vour 
c,’ene7’al charu’e, bv vour statc^ment to the Jui’v that on the 
fact of the note they have i>‘ot to find a verdict for the Plain¬ 
tiff. ‘ ' I 

.Ml’. Schwartz: If Your Honor ])lease, before the Jury 
reti^’es, I want to renew my c‘xce])tions to sojmuch of Your 
Honor's chari^e as deals with the ji’eneral instructions 
which. Your Honor ^’ranted, and to which I objected, and 
also to the use by vour Honor of the lanii’uai>’e in Your 
Honor's chari>’e “that if it w(*re undisputecl that if there 
was watc‘r uiufer the floor, you would direct;a verdict, and 
that the onlv reason (hat vou left it to tlie Jurv at all was on 

the theorv that it minimizes the testimonv offered bv the 

• _ • ! 

Defendant in the case. 

The Pourt: I understand that is exactly the same point 
as we have been discussing,’ before. 

Ml’ Schwartz: Ye-, except, if Youi’ Honor ])lease, as to 
the s])ecilic lani^’iiaii’e Your Honor used, "tdie way 5 our 
Honor used the lanii’ua,u’e tc'iided to minimize the weii^’lit to 
be i>’jven to the evidence. 

The Court: If what 1 said temls to minimize, I did not 
mean that. 

Mr. Schwartz: That is what your Honor stated. 

The Court: I withdraw that phrase. 1 dc) not know just 
how I came to use it. A\ hat 1 mc'ant by that was the reason 
whv I am hmvinu’ it to vou is bec'ause there is a contention 
in the testimony as to whether the floor wasj wet when this 
buckliiii*’ tc^ok place, or whether it was not; and, there being 
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such a contradiction il is i: 1 for mo to sav wliat tlic 

» 

49 real fact is: it is for you to say. 

Mr. Schwartz: That is it. 

The Court: Gentlemen: vou should hrinn* in a verdict for 
Robert McReynolds, who was sued as a partner of Wil¬ 
liam IC. McReynolds. The PlaintitT now admits that he was 

not, so if vour verdict is asrainst- 

Mr. Wright: Will not the clerk take care of that ? 

The Court: Suppose the clerk just takes care of that, and 
do not bother the Jury with it. 

The Clerk: Is that agreeable to Counsel for the Defense? 
The Court: It mav cause some misunderstandiim’. Gen- 
tlemen, you will render a verdict in favor of Robert Mc¬ 
Reynolds. 

Mr. Schwartz: Yes. 

Mr. Wright: Yes. 


Thereupon the Jury ret?n-ed to consider of their verdict, 
which was subsequently returned in favor of the Plaintiff 
for the amount sued on with interest. 

The foregoing exceptions were each duly noted and al¬ 
lowed by the court at the trial hereof and before the jury 
retired to consider of their verdict and because the mat¬ 
ters and things herein set forth constituted the substance 
of ail of the testimony and ])roceedings in this case proper 
to be considered in connection with tln‘ excey)tions reserved 
as aforesaid, the defendant Wm. E. McReynolds desiring 
to have the same made a part of the recoi-d herein in order 
that this case may be reviewed on api)eal, accordingly ask 
the court to sign and seal this his bill of exce])tions, and 
make the same a part of the record for the pur])ose afore¬ 
said, which is accordingly done now for then this 23rd day 
of P'ebruary, 1927. 

Bv the Court: 'v' 

WALTER I. McCOY, 

' Chief Justice. 


[Plndorsed:] At Law. Xo. 70595. Xational Woodwork¬ 
ing Company, a corporation. Plaintiff, vs. William E. Mc¬ 
Reynolds, 1423 L Street, X. W., Defendant. I>ill of Excep¬ 
tions. Submitted, signed & made of record nunc pro tunc. 
Feby. 23, ’27. M76, p. 351. Alfred M. Schwailz, Attorney 



43 


W. E. MC REYNOLDS VS. NAT. WOODWORKING CO. 

& Counselor at Law, M:nsey AVashington, D. C. 
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Fndorsed on cover: District of Columbia Supreme Court. 
Xo. 4582. AVilliam E. AIcKeynolds, Appellant, vs. Xational 
Woodworking Company, Inc. Court of Appeals, District 
of Columbia. Filed Mar. 25, 1927. Henry W. Hodges, 
Clerk. f 
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IN THE 


Court of appeals, Btout of Columbia 


No. 4582. 


William E. McReynolds, Appellamt, 

vs. 

National Woodworking Company, Incorporated, 

Appellee, 


BRIEF FOR APPELLEE. 


The action was to recover upon a promissory note 
for fifteen hundred dollars made by the appellant to 
the order of the appellee; the note came into;existence 
as a result of the following circumstances. 

Appellant remodeled his automobile establishment 
on L Street near Vermont Avenue, Northwest, under 
a written proposal from the appellee (R. 15) which was 
accepted in writing by the appellant (R. 30). i 
Amongst other things, the contract required the ap¬ 
pellee to lay linoleum ‘ ‘ over present concrete floors; ’ ’ 
after the job was completed the linoleum ^‘doubled” 
or ‘‘buckled’^ in some places, and the edges turned up 
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at the joints in other places; Closes & Sons (the sub¬ 
contractors to whom a])pellee had sub-let the linoleum 
job) relaid portions of the linoleum several times, and 
called in Government experts from the Bureau of 
Standards in order to determine the cause of the buck¬ 
ling (K. 26); it developed that in certain weather con¬ 
ditions water leaked uj) through the concrete lloor, dis¬ 
solving the glue which held the linoleum to the floor 

o c? 


and which was a constituent in the structure of the lin¬ 
oleum itself, thus loosening tlie linoleum from the floor 
in some places and causing it to disintegrate in others. 

The conti*act ]n*ice was ^^4200.00, of which the lino¬ 
leum item amounted to about irlbOO.OO; aftei' the job 
was finished the appellant paid on it from time to 
time, giving notes for the unpaid balance, which on 
April Sth, 1925 was >r2000.00, represented by appel¬ 
lant’s note fo]- $2000.00 due upon that day; (K. 12) on 
that day ai)pellant gave ai>pellee a five hundred dollar 
curtail and a new note payable in thirty days for the 
remaining ])alance of $1500.00 (K. 13); this is the note 
in suit. A})peilant had already on Febi'uary 10th, 1925, 
written to the api)ellee that he would not ])ay any 
more on the job l^ecause of tlie condition of the flooi* 
(K. 18). It is manifest from the letter that the at)j)el- 
lee had made everv effort to remedv the condition: the 

• ♦ 7 

payment by the a]Ji)ellant two montlis later of the five 
hundred dollar curtail and the giving of the note in 
suit would seem to indicate that ai)pellant recognized 
the fault to be in the conci'ete floor and not with the 
linoleum or the work of the apj)ellee. When the not(‘ 
niature<i, api)ellant refused to pay it and the action was 
brought. 
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ARGUMENT. 

I 

The appellant does not take his case seriously enough 
to ev'en (piote in his brief any assignments of error 
ii})()n which he relies; he makes on page 4, ah indefinite 
reference to the second, fourth, fifth, sixth, seventh and 
third assignments, without quoting any of them and 
without indicating what i)art or page of the record con¬ 
tains the foundation for any relied upon point. The 
brief is somewhat misleading in the adoption of lan¬ 
guage which might indicate that the trial court with¬ 
drew from the consideration of the jury the plea of 
set-offs; the trial court did not do so l)ut submitted the 
(uiestion to the iurv in the general charge in these 
words (R. 39) : i 


‘‘But the Defendant here, while admitting in 
his plea the execution of the note, says that there 
was a failure of consideration, that is to say, the 
jol) was done and the note given in partial pay¬ 
ment for this job, but that it turned out that the 
jol) was not properly done, and, therefore, the con¬ 
sideration for the note by way of performance of 
the contract, has failed. If that be true, then the 
defendant is entitled to set off against the amount 
which you are bound to find is due on the note, as 
a note, such damage as he has suffered; by virtue 
of bad work.’^ i 

j 

The appellant asked for a single instruction below, 
which was refused; it was manifestly so lerroneous 
that the appellant does not even mention or discuss it 
in his brief. Neither does his brief seem to question 
the correctness of anv of the instructions which were 
asked and given at the instance of the appellee. 

After both sides had rested, after the special instruc- 
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tioiis had been argued and determined by the trial 
court, (K. 35) counsel for the appellant said, 

‘‘If your Honor please, in view of your Honor’s 
ruling, which I think is contrary to the law, I am 
asking your Honor at this time to permit me to 
amend my plea of set-off to embrace in it the 
agreement that I set up by way of plea to meet that 
situation, so it will be presented to the jury.” 

The purpose of this application seems somewhat ob¬ 
scure ; ‘ ‘ permit me to amend my plea of set-off to em¬ 
brace in it the agreement that I set up by way of plea 
to meet that situation”—what does this mean? Noth¬ 
ing but to amend a “plea of set-off” so as to embrace 
in that particular plea of set-off, an agreement which 
had already been set up by way of plea and which ap¬ 
pears in the appellant’s plea on page 4 of the Kecord. 

If at the time the appellant had any faith in that 
plea, he should have requested the Court to give an 
appropriate instruction to the jury, rather than ask 
it to amend his technical plea of set-off by putting in 
it something which was already in the plea numbered 
2. Appellant did not do this, neither did he tender any 
amendment. Nobody could get what the appellant was 
after by his request for an amendment, until the Court 
stated it for him on page 36 of the record as follows: 
“you want to amend your plea by alleging that he 
promised to make good work which admittedly was not 
perfect?” Here is the answer to the application:— 
the appellant had either pleaded this already or he had 
not; if he' had pleaded it and his evidence was already 
in on the point, he should have asked instructions from 
the court which he did not do; he evidently thought 
that all his evidence on the point was in because he 
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said (R. 36), There would not be any change in the 
evidence, or any additional testimony/’ Oh the other 
hand, if he had not already pleaded it the question is, 
■was the trial court wrong in denying him to amend? 
(The following are reasons any of which justified the 
refusal: 

I 

1. No amended pleading was actually tendered to the 
Court. 

t 

2. The application came too late. 

3. There was no merit in it, because the evidence of 

the appellant upon the point having already been 
presented (R. 16-17), this evidence showed that at 
best appellant could claim for it, that the employ¬ 
ees of the appellee had promised no more than 
that thev would see to it that the linoleum was laid 
in workmanlike manner:—that is, according to the 
terms of the original contract. | 

Therefore, no new contract came into existence at 
the time the fifteen hundred dollar note was given, even 
on the face of McRevnolds’ testimonv. Another rea- 
son is, absence of consideration. Finally, suppose the 
court had permitted the amendment definitely and dis¬ 
tinctly setting up as an issue that at the time of the 
giving of the note sued on the employees of the plain- 
tifi: corporation had made a new contract with Mc- 
ReyHolds to make a first-class job willy-nilly, indepen¬ 
dent of the condition of the old floor underneath the 
linoleum;—suppose the court had permitted this issue, 
what would have been the result? Necessarilv would 
have been presented the question, authority of these 
corporate employees to make such an agreement on 
behalf of the plaintiff corporation; this would have re- 
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(jiiirod the presentation by the plaintiff of utterly new 
evidence which it was not prepared to present at the 
trial, and which had not been j)resented; that is, that 
the em])loyees concerned had no authority to abandon 
the orii;-inal contract, and make another and different 
one, for the corporation. 

For this reason alone the trial court was right in re¬ 
jecting the proposed amendment, because it would have 
presented a new issue upon which no evidence had 
been introduced, and which the plaintiff* was not pre- 
T)ared to present at the time. 

That tlie judgment below was correct and should bo 
affirmed is respectfully submitted. 

Daniel T. Wright, 

Philip Ershler, 

Attorneys for Appellee. 
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William E. McRevxolds, Appellant, i 

I 

vs. I 

j 

National W'oodworking Company, Incorporated. 


BRIEF FOR THE APPELLANT. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


This is an action by the National Woodworking'.Com¬ 
pany, a corporation, to recover on a note drawn April 
8, 1925, by R. McReynolds & Son to its order for the 
sum of $1,500, with interest at six per centum per 
annum, and payable one month after date, the declara¬ 
tion setting out that the note was overdue and unpaid. 
The defendant filed three pleas, which \vere substanti- 
allv as follows: i 

1. That he was not indebted in manner and Jorm 
alleged. 

r 

2. That the plaintiff contracted among other things 
to lay a linoleum floor for the defendant in a first jclass 
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workmanlike manner; that such floor was not laid in 
such manner, and that the plaintiff being so advised, 
agreed that the defendant should withhold the sum of 
$1,500, this being the agreed cost of the linoleum floor; 
that defendant should give his note for $1,500, payable 
in one month, with interest at six per centum per an¬ 
num, and that plaintiff in return therefor agreed to 
lav immediatelv the said linoleum floorinii: to the de- 
fendant’s full satisfaction, and that at the commence¬ 
ment of this action said floor had not been so laid. 

3. A setoff in the sum of $2,000 as damages for the 
failure to lav the linoleum floorine: in a first class work- 
manlike manner as called for bv the original contract 
between the plaintiff and defendant. 

To the plea of setoff plaintiff pleaded a general de¬ 
nial. 

At the trial in order to maintain the issue presented 
by the second plea, the defendant introduced evidence 
showing the unsightlv condition of the linoleum floor- 
ing and its utter uselessness, and that from the time 
the linoleum was laid to the giving of the $1,500 note 
under the circumstances which are hereinafter set 
forth, he complained of this condition, disputed this 
phase of the contract and his liability to pay therefor, 
and he was alwavs assured bv the plaintiff that the 
linoleum would be laid right and to his satisfaction. 
Concerning all of these matters, there was no dispute 
or denial by the plaintiff, excepting the agreement to 
lay the linoleum right and to the defendant’s satisfac¬ 
tion which the defendant claims was the consideration 
for the note of $1,500 sued on. 

It was testified that the original contract between the 
plaintiff and the defendant called for the payment to 
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the plaintiff of $4,200 for remodeling the defendant’s 
automobile show-room, which included ampng other 
things the laying of linoleum over a concrete floor 
(R., 15-16). After the work was completed,; the linol¬ 
eum did not lay flat to the floor, coming up in 
bubbles and over-lapping and was otherwise: unsightly 
and of no use to the defendant who at all times objected 
to it (R., 16). Whenever objection was made by the 
defendant, Mr. McReynolds, Messrs. Beetham and 
Miller, president and secretary of the plaintiff* com¬ 
pany, respectively, assured him that the plaintiff* did 
not want the defendant to pay for anything that was 
not right and that the job would be made perfect (R., 
17). These conversations in which Mr. McReynolds 
complained about the linoleum were frequent, occur¬ 
ring especially at times of the curtailing and renewing 
of the notes (R., 22), and always !Mr. Miller said that 
it would be fixed all right and would be entirelv satis- 
factory (R., 22). Believing and relying ' on these 
promises, the defendant gave new notes and curtailed 
the obligation from time to time (R., 20) until finally 
on January 19, 1925, he had reduced the obligation 
under the original contract to $2,000 for which he gave 
a new note (R., 20). i 

I 

I 

The record also shows that it was agreed by all con¬ 
cerned that $1,500 represented the price of the linoleum 
(R., 14, 19, 23-24) and it was testified that when the 
balance reached that figure that there the, plaintiff 
would make the linoleum right and in the event the 
plaintiff did not succeed in fixing the linoleum right, 
there would not be any charge for that part (R., 19). 

t 

After the $2,000 note was delivered but I before it 
came due the defendant on February 10th wrote to the 
plaintiff (R., 18) and in collaboration with Mr. Miller, 
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secretary of the plaintiff company, refusing to pay 
anything more on account of the unsightly condition 
of the linoleum. Thereafter the note became due on 
February 19th and discussions were then had between 
Mr. Miller and the defendant from February 19th 
until April 8th, (R., 25) and finally, on April 8,1925 the 
defendant paid $500 which left a balance of $1,500 and 
then it was agreed with Mr. Miller, secretary of the 
plaintiff company, that the plaintiff would fix the 
linoleum all right and that it would be entirely satis- 
fj^ctor}’, or otherwise the defendant would not have to 
pay the note, and that the plaintiff would take the 
note up. (R., 19.) 

ASSIGNMENTS OF ERROR 

The Assignments of Error (R., 10) are eight in num¬ 
ber but only two propositions of law are presented in 
this brief, the first embracing the second, fourth, fifth, 
sixth and Seventh assignments of error, and the second 
proposition the third assignment of error. 


ARGUMENT 

The testimony clearly shows the existence of a sub¬ 
sequent and new agreement for the giving of the note 
sued on as set out in the second plea, which was en¬ 
tirely separate and distinct from the original contract, 
and did not warrant the direction of a verdict for 
either party. The Court, however, without submitting 
this question to the jury, took the position that the 
facts, true or untrue, whether constituting a valid 
agreement or not, "were not properly pleadable as a 
strict matter of defense, but should have been embodied 
in a plea of setofif. Upon request of the counsel for 
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the defendant to be allowed to amend the setoff to 
embody these facts the court refused him leave to so 
amend and charged the jury solely on the plea of set¬ 
off as it stood, entirely taking from their consideration 
the second plea and the testimony adduced thereunder. 

j 

I. 

The second plea and the evidence thereunder was properly 
a matter of defense and should have been^ left to the 
jury, and need not have been set up in a pl^ of setoff. 

‘‘In an action for work and labor of goods sold, 
though the contract was at a certain price the de¬ 
fendant may prove under the general: issue and 
reduction of the claim that the work was jimproper- 
ly done; or that the goods were not so good as 
warranted. ’ ’ 

Chitty on Pleadings, 16 American Edition, page 
595. I 

i 

It is apparent that at common law a setoff or recoup¬ 
ment could be only specially pleaded so that what the 
learned author had in mind could be pleaded today as 
matter of defense in a plea proper. 

i 

In the case of Withers v. Greene, 9 Howard 220, 230, 
to an action on a single bill in the sum of $3,000 given 
in payment of the purchase price of certain fillies pur¬ 
chased by the defendant, the defendant set up by way 
of plea the facts that he had been induced by false rep¬ 
resentations of the pedigree and soundness of the 
fillies to buy them from the plaintiff and that such 
fillies were unsound and not of the pedigree repre¬ 
sented by the plaintiff and had since died, without 
fault of the defendant or his agent. To this plea there 
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was a demurrer by the plaintiff below and the judg¬ 
ment of the court sustaining the demurrer was brought 
up on appeal. The Supreme Court of the United States 
in this case went verv thoroughly into the doctrine of 
failure of consideration, both total and partial. On 
page 230, Daniel, J., goes on to say: 

‘‘It would seem, then, to be fairly deduciblc 
from the reasoning of the English judges, from the 
case of Hasten r. Butter, in 7 East, decided in .1806, 
to that of Poulton v. Lattiniore, 9 Barn. & Cress., 
ruled in .1829, that this defence would by those 
judges themselves be deemed pennissible, when¬ 
ever it could be alleged with danger of surprise, 
and consistentlv with safetv to the real rights of 
the parties; and it appears to be a deduction equ¬ 
ally regTilar, that, where notice of the defence was 
given, either by pleading or by any other effectual 
proceeding, neither surprise nor any other in¬ 
vasion of the rights of the parties could occur, or 
be reasonably apprehended. But however the rule 
laid down bv the courts in England should be 
understood, it has repeatedly been decided by 
learned and able judges in our own country, when 
acting, too, not in virtue of a statutory license or 
provision, but upon the principles of justice and 
convenience, and with the view of preventing liti¬ 
gation and expense, that where fraud has occurred 
in obtaining or in the performance of contracts, or 
where there has been a failure of consideration, 
total or partial, or a breach of warranty, fraudu¬ 
lent or otherwise, all or anv of these facts mav be 
relied on in defence by a party, when sued upon 
such contracts, and that he shall not be driven to 
assert them either for protection or as a ground 
for compensation in a cross action. Thus, in the 
case of Runyan v. Nichols, 11 Johns. 547, the su¬ 
preme court of New York decided that, in an ac- 
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tion upon an attorney’s bill, the defendant might 
give evidence of neglect of duty on the part of the 
plaintiff, if this defence was set up by plea, or 
after a notice to the same effect given to the plain¬ 
tiff before the trial. In Beecker v, Vrooman, 13 
Johns. 302, it was decided by the same court that, 
in an action for the price of a chattel, the defend¬ 
ant may prove a deceit in the sale, and that the 
chattel was of no value and thus defeat fhe plain¬ 
tiff’s action; or, if the defect produce^ merely a 
partial diminution of the value, he may ishow that 
in mitigation of damages. In the case of Sill v. 
Eood, 15 Johns. 230, which was an action on a 
promissory note given for the price of |a chattel, 
the defendant was allowed, under the general issue, 
to show deceit in the sale. And it was holden fur¬ 
ther, that a promissory note given for the price of 
a chattel represented to be valuable, when in truth 
it was of no value, is without consideration and 
void. In the case of Grant v. Button, 14 Johns. 
377, the suit was for the price of work and labor, 
and it was ruled that the defendant, in order to re¬ 
duce the amount of the plaintiff’s claim, might 
show that the work was not done faithfully and 
in a worlonanlike manner. This, too, was the case 
of a contract for an agreed price. In Spalding r. 
Vandercook, 2 'VVendell, 433, Chief Justice Savage, 
in delivering the opinion of the court says: ^In 
Beecker v. Vrooman, 13 Johns. 302, it Is settled 
that deceit in a sale of a chattel mav bei shown in 
bar or in mitigation.’ ” 

It is provided in section 1332, of the Code of Laws 
of the District of Columbia, that: 

‘^Absence or failure of consideration lis matter 
of defense as against any person not a Iiolder in 
due course; and partial failure of consideration 
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is a defense py'o tanto whether the failure is an 
ascertained and liquidated amount or otherwise.’’ 

The case of Tyler v. Mutual District Messenyer Co., 
17 App. D. C. 85, involved a declaration upon a quan¬ 
tum meruit for work performed. The defendant 
pleaded: 

1. The general issue. 

2. The statute of limitations. 

3. A special contract between the parties, alleging 
further that the plaintiff had failed to perform such 
contract to the great damage of the defendant. 

The plaintiff joined issue on all three pleas. 

The court, in discussing the evidence admissible 
under defendant’s third plea, declared: 

‘‘As will be observed, the terms of the contract 
are not set forth nor is it made apparent by the 
plea whether the alleged breach of contract is set 
up by way of setoff or by way of recoupment or 
deduction. The plaintiff, however, joined issue 
upon all three of the pleas; and under the issiu* 
thus formed upon the third plea, or even under tin* 
general issue plea of not indebted as alleged, it 
was competent to the defendant to show by proof 
that the work and labor and services declared for 
by the plaintiff were done and supplied under a 
special contract, and that such work and services 
were so negligently and unskillfully done and per¬ 
formed as to be of little or no value to the defend¬ 
ant, or that the contract had been violated by the 
plaintiff to the injury of the defendants, and there¬ 
fore the latter was entitled to a deduction of dam- 
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ages thus occasioned by the breach by the plain¬ 
tiff. This is now the settled principle both in the 
English and American Courts.’^ 

I 

See also Clark v. Gerstley^ 26 App. D. C. 205. 

1 

There are several further cases of persuasive au¬ 
thority in this jurisdiction in behalf of the point con¬ 
tended for. In Randall v. Davis Coke and Coal Com¬ 
pany^ 15 App. J). C. 357, the affidavit of defense filed 
with the plea in bar to an action against the maker and 
endorser of the promissory note, alleged a failure of 
consideration for the note. While the court found as a 
matter of law that such failure of consideration did not 
exist, yet no objection was raised either by counsel or 
bv the court that the matter was not pleadable bv a 
plea proper. i 

i 

I 

In Durant and Murdock, 3 App. D. C. 114, the de¬ 
fendant pleaded both failure of consideration and a 
plea of setoff to a declaration on a promissory note. 
The court held the plea and affidavit of defense based 
thereon to be insufficient under the 73rd Rule, they 
being held too vague and indefinite to prevent a sum¬ 
mary judgment, and further held the plea of setoff 
barred by limitation. However, the language of the 
court clearlv indicates that failure of consideration 
may be i)leaded as a plea proper, and if sufficient facts 
are set out will constitute a defense in whole or in part. 

i 

‘‘The failure of consideration and setoff pleaded 
by appellant in defense of the suit are entitled to 
more consideration from us. Failure of considera¬ 
tion is, of course, a good defense as against payee 
of a promissory note; and a proper setoff is al¬ 
ways under existing law properly pleadable in bar 
to a plaintiff^s demand.’^ 
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For a case to the same effect, see Broum v. Ohio 
National Bank, 18 App. 1). C. 598. 

yianninrf v. School District, 124 Wisconsin 841, 102 
XorthAvestern 356, much cited and frequently followed, 
was a case in which defendant pleaded failure of con¬ 
sideration to an action for the purchase price of cer- 

I 

tain school heating apparatus which defendant alleged 
did not measure up to specifications or perform the 
work contracted for. To the declaration he filed both 
a defensive plea and a counterclaim. The Court in up- 
holdiim- his defense went on to sav: 

‘•There is hardlv room for arg-ument but that the 
breaches of contract pleaded by appellant, estab¬ 
lished bv evidence, were sufficient to modifv or en- 
tirely defeat respondent’s claim and perhaps call 
for a judgment against him. Therefore, they were 
pleadable as a defense and counterclaim as well. 
(Citing cases.) It really makes no difference 
whether the breaches of contract were stated as a 

defense onlv or as a defense and counterclaim so 

% 

far as reducing a respondent’s claim is concerned, 
if. as alleged, he did not substantially perform his 
contract. In that event he could only, at best, r(‘- 
cover the reasonable value of his work and the ma¬ 
terial, on a proper basis, which was appropriated 
by appellant. If he substantially but not fully 
complied with his contract, he could only properly 
recover the contract price, after such deductions 
as would under proper rules for measuring dam¬ 
ages caused thereby, make the same good to a])- 
pellant, and no counterclaim was necessary to se¬ 
cure such deductions though a claim therefor was 
pleadable as one. In short, all the breaches of con¬ 
tract alleged in the answer were pleadable as de¬ 
fensive matters and were also pleadable as a coun¬ 
terclaim compelling respondent to confess or deny 
the same if the appellant so desired.” 



An even stronger case in support of appellant’s con¬ 
tention is presented in Rih Falls Lumber Co. v. Lesh 
and Matthews Co., 129 N. W. 595. In that case the de¬ 
fendant corporation pleaded nonperformance by the 
plaintiff of his contract. An objection was niade that 
this amounted to a counterclaim, and since the corpora¬ 
tion had not fulfilled certain statutorv conditions en- 
titling it to affirmative relief, the plea should be stricken 
out. It was held however that failure of consideration 
was a matter of defense as here presented and did not 
constitute a counterclaim within the meaning of the 
statute. 

The evidence is undisputed that the note was con¬ 
sidered by both parties as covering the linoleum job 
(Rec., 14). The agreement set up in the second count 
of defendant’s plea is not collateral to the transaction 
for which the note was given, but part and parcel of 
the verv consideration for giving it, and it is submitted, 
in view of the law and authorities cited that the allega¬ 
tions of the second count of defendant’s plea,:if found 

true by the jury, constituted a valid defet]^e. ; The in-_ 

struction requested by defendant (Rec.,v^0^orreHTy 
embodied the law of the case and should have, been ac- 
eepted by the court. 

II. 

I 

If the matter introduced in the second count of defendauit’s 
plea was properly pleadable as a setoff, plaintiff waived 
any objection to the manner in which it was pleaded by 
permitting evidence of the matter so introduced to be 
admitted without objection. 

Acer V. Hotchkiss, 97 New York 394, was an,involved 
case concerning mortgages and subrogation. , The de¬ 
fendant in his answer stated facts entitling him to af- 





12 


firmativo relief. To an objection by the plaintiff after 
the evidence was in, that such facts were properly set 
up by way of counterclaim, the court declared: 

‘^If the defendant now insists that he prove the 
counterclaim, although he did not plead it as such 
calling it bv that name, vet if he would set out the 
facts and they were all established and found in 
his favor bv the Court, he argues that he is en- 
titled to the benefit of them at least so far as to 
discharge the plaintiff’s claim upon the bond. 
There is an obvious justice in the result thus 
sought to be accommplished . . . but the ques¬ 

tion is one of pleading. We have held that a coun¬ 
terclaim. must be described as such where the ques¬ 
tion turned upon the warrant of a reply (Equitable 
Life Assurance Societv v. Cuvier, 75 Xew York 
511 )j Such a rule is essential to protect a plain¬ 
tiff from being misled by an answer and to pre¬ 
vent the snares of a counterclaim lurking under 
the cover of a supposed defense, unconsciously ad¬ 
mitted bv a failure to replv. We have also held 
that where the pleader himself characterized his 
facts alleged as a defense, he was bound by the 
choice he deliberately made. (Bates v. Rosekrans, 
37 Xew York 412). We have also ruled that a 
counterclaim could not be asserted for the first 
time on appeal (Muldorn v. Blackv'ell, 84 X. Y. 
646) but that argument was an attempt to get the 
benefit of a failure to reply. In this case, how¬ 
ever, the pleader has set out the facts without at 
all characterizing their effect. He left the way 
open to use them either as a defense or counter¬ 
claim. He put no reliance upon the omission to 
reply but practically waived the need of such a 
pleading and proved his facts as if they had been 
put in issue by a denial. He relied upon them at 
the trial as sufficient to defeat the action and as¬ 
serting their effect and in his exceptions to the 
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conclusions of law at the trial court he raised the 
question by insisting that the facts proven on said 
trial would constitute and should have been ad¬ 
judged a full counterclaim of defense.’’ 

j 

In MacKinstry v. Smithy 38 New York Supp. 93, 
there was a suit by an attorney for services; To the 
plaintiff’s declaration a general denial, a counterclaim, 
and matter not characterized as a counterclaim but de¬ 
manding a judgment, was pleaded. The court in respect 
to the third plea of defendant declared: 

^^If it were a question of pleading only^ this new 
matter set up in the answer not being characterized 
as a counterclaim would not have required a reply, 
although plaintiff did reply in this action, i But evi¬ 
dence having been taken under the allegations, if 
damages had been proved defendant would have 
been entitled to a reduction of the plaintiff’s claim 
or to an affinnative judgment as upon a counter¬ 
claim. ’ ’ 

To the same effect are Selleck v. Griswold, 49 
Wis. 39, 5 N. W. 213. ' 

Ponteney-Mitchell Mfg. Co. v. Northwold, 66 
Neb. 5, 91 N. W. 863. | 

III. 

Even if such allegations were properly pleadable as a set¬ 
off and were not waived by the failure of the plaintiff 
to object until all the evidence was in, it was error on the 
part of the lower court to refuse to allow them to be em¬ 
bodied in an amended plea of setoff. 

A discussion of this proposition involves 'the third 
assignment of error. ' 

I 

It is settled law that the refusal or allowance of an 
amendment lies in the sound discretion of the lower 
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court. It is also the settled policy of the law, in order 
that the time may be conserved and justice achieved, 
that amendments be allowed with irreat liberalitv 
wherever it is possible to do so without injustice to the 
opposing party. These statements require no au- 

thoritv. Particularlv is this true in the case of a de- 

* » 

fendant for unless the case becomes res judicata a 
plaintiff miay discontinue and bring any number of 
fresh actions while the defendant, denied the right to 
amend, is forever precluded from establishing what 
might be a meritorious defense. 

It is provided in Section 399 of the Code of Laws for 
the District of Columbia, that: 

‘‘In all judicial proceedings the court justice or 
judge in which or before whom the cause shall be 
pending, shall have power upon such terms as shall 
seem best at anv stage of the case to allow amend- 
ments or writs, pleadings or other papers in the 
cause and to allow supplemental or substituted af¬ 
fidavits to be filed.’’ 

This, of course, is subject to the general rule that 
amendimeits are largelv within the discretion of the 
court but it is submitl(*d that the lower court’s refusal 
to allow the matter stated in the second count of the 
plea to be set up in an amended plea of setoff was en- 
tirelv arbitrarv and an abuse of discretion. The ordi- 
nary grounds for refusing amendment, to wit, delay 
and surprise to the opposing parties, do not exist in 
this case. The evidence properly admissil)le under the 
proposed amendment to the plea of setoff was admissi¬ 
ble and had been admitted under thesecond count of the 
plea as originally filed. (Rec. 13 14,17,19, 23, 24, 25 and 
30). Xo delay in the proceedings would have been oc¬ 
casioned by permitting the requested amendment and 
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the plaintiff could not claim surprise if the amendment 
had been allowed since he had been called on to meet 
evidence by the second count of the plea of precise na¬ 
ture as would have been introduced under the amended 
plea of the setoff, if allowed. ■ 

‘^Perhaps one of the best illustratioris of the 
propriety of amendments at this stage :(that is, 
after the close of evidence) is an amendment to 
conform the pleadings to the evidence introduced 
when it contains no new allegations tending in anv 
way to surprise or mislead the opposite party.” 

31 Cyc. 402. Cases cited in Note 7. ! 

For the reasons herein set forth, the judgment 
against the appellant should be reversed. 

Respectfully submitted, 

Wilton J. Lambert, 

R. H. Yeatman,! 

Alfred M. Schwa 
Attorneys for AppellantJ 
Walter Tobriner, ! 

Of Counsel. I 
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